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Coart of Appeals of the District of Columbia. 

I 

| 

No. 3275. | 

William A. Mearns, Appellant, 

vs. 

, . 

George E. Sullivan, Receiver. 

.. 

I 

a -134 Supreme Court of the District of Columbia, j 

In Equity. No. 35608. j 

Morrill B. Spaulding, Plaintiff, 

! 

vs. 

William A. Mearns, Tucker K. Sands, James Aj. Cahill, 
William J. Dow, Fred S. Swindell, and International jSales Cor¬ 
poration of Washington, D. C., Defendants. 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered, That in the Supreme Court of the 'District of 
Columbia, at the City of Washington, in said District, atj the times 
hereinafter mentioned, the following papers were filed arid proceed¬ 
ings had, in the above-entitled cause, to wit: 

****** * 

135 Memorandum . 

March 27, 1919.—Appeal bond approved and filed. 

* * * * * * ; * 

136 Assignments, of Error. 

Filed April 7, 1919. j 

* * * * * * | * 

I 

The defendant, William A. Mearns, for cause of appeal states that 
the court erred as follows: 
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1. In passing its order of March 7, 1919 directing said 

137 Mearns to turn over the sum of $3,878.30 or any other sum 
whatsoever to George E. Sullivan and Mabry C. Van Fleet. 

receivers. 

2. In not holding that until it was decided that the plaintiff 
Spaulding had a partnership agreement the court had no jurisdic¬ 
tion or authority to order or decree discovery, an accounting and 
a fortiori to determine by an ex parte affidavit accounting the sum of 
money to which said Spaulding was entitled, if anything. 

3. In not holding that on the record in said cause it was im¬ 
possible to determine what were the "net profits’ 7 of the enterprise. 

4. In overruling the motion for rehearing and denial to said 
Mearns of an opportunity to show that the answer of the Interna¬ 
tional Sales Corporation to the amended petition of the receivers did 
not undertake to state what the '‘net profits’* of the enterprise were 
and that front the amount stated there were still remaining large 
debts unascertained and undetermined. 

5. In requiring said Mearns to turn over to the receivers moneys 
which the record shows belongs in law and equity to creditors of the 
International Sales Corporation enterprise and for which creditors 
said Mearns was holding said moneys until the maturity of his prom¬ 
issory note to the Galvanized Products Co. 

6. In denying the motion to vacate or modify the order of March 
7, 1919. 

7. In refusing to consider the petition of said Mearns to vacate the 
order appointing receivers and in not revoking the order appoint¬ 
ing the receivers as being improvidently issued, in denial of 

138 due process of law to said Mearns and an opportunity to be 
heard afforded him and in not holding that the order ap¬ 
pointing receivers was made in a case wherein the court had no 
power or authority to appoint receivers on the record in said cause. 

8. In not holding the order appointing receivers should be set 
aside for imposition practiced on the court by collusion between the 
attorney for the plaintiff and the attorney of record for said Mearns. 

CHAS. R. MERILLAT, 
Attorney for Defend ant Mearns. 


Designation of Record on Appeal. 

Filed April 5, 1919. 

****** * 

To the Clerk: 

Please prepare transcript of record on appeal to the Court of 
Appeals of the District of Columbia in the above entitled case to 
include the following: 

1. Bill of Complaint. 

2. Rule to show cause inclusive of acceptance of service of Swin¬ 
dell and Dow for all defendants. 

3. Memo, from docket of entry of appearance of Mabry C. Van 
Fleet for defendants. 
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I 
| 

4. Stipulation of counsel. 

5. Answer of International Sales Corporation. 

6. Answer of individual defendants to bill. 

7. Docket entry—Calendared for March term. 

8. Petition of June 25, 1918 for receiver. 

139 9. Answer of defendants. 

10. Order Appointing Receivers (showing therein parts 

of order stricken out). 

11. Memo, from docket entry of bond of receivers; filed June 
25th, 1918. 

12. Order permitting Van Fleet to withdraw appearance for 
Mearns. 

13. Memo, from docket of appearance of Baker & j Grant foi* 
Mearns. 

14. Memo, from docket of order granting Van Fleet legve to with¬ 
draw. 

15. Memo, from docket of entry of appearance of Dow.j 

16. Rule to Show Cause issued in November, 1918. 

17. Answer of Mearns to rule. 

18. Order of December 9th directing Mearns to turn over certain 
fund and to file answer. 

19. Additional answer of Mearns. 

20. Memo, of docket entry of Appearance of Merillat.| 

21. Supplementary answer and exhibit of Mearns. 

22. Memo, of docket entry rule discharged without prejudice. 

23. Amended petition of receivers filed Feb. 25, 1919.1 

24. Rule to show cause. 

25. Answer of defendant Mearns to rule. 

26. Answer of International Sales Corporation to rule.! 

27. Order of Mar. 7, 1919 directing Mearns to turn over funds 
and Appeal noted. 

28. Motion to vacate or modifv order of March 7, 1919. 

29. Motion for rehearing. 

30. Petition of Mearns to vacate order appointing receivers 

140 and exhibits. 

31. Rule to show cause. 

32. Subpoenas duces tecum to Alton N. Huttell and IVm. J. Dow 
with memo, of sendee thereof. 

33. Docket memo, of March 27, of approval of appeal bond. 

34. Motion of March 22, 1919 to strike out petition. 

35. Order overruling motion for rehearing and modification of 
order. 

36. Assignment of Errors. 

37. This designation of record. 

C. H. MERTLLAT, 
Attorney for Defendant Mearns. 

Sen-ice of copy acknowledged this 5th dav of April 1919. 

W. J. DOW, 

On L. F. S. 

GEO. E. SULLIVAN, 
Per S. E. K. 
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To Mr. George E. Sullivan, Receiver and Attorney for Plaintiff, and 
Mr. W. J. Dow, Attorney for Defendants except Meams: 

Please take notice that I have this 5th day of April, 1919 filed the 
foregoing designation of record with the Clerk of the Supreme Court 
of the District of Columbia. 

C. H. MERILLAT, 
Attorney for Defendant Meams . 

% 

* * * * * * * 

141 Additional Designation of Record . 

Filed April 11, 1919. 

* * * * * * * 

142 The plaintiff, by his attorney, makes the following addi¬ 
tional designation of record to be incorporated in transcript 

on appeal by defendant Mearns from order herein of March 7, 1919: 
Petition of receivers filed Nov. 20, 1918, and affidavit. 

Rule issued Nov. 25, 1918, on said petition. 

Order of Feb. 21, 1919, discharging said rule, without prejudice. 
Motion of plaintiff filed Apr. 7, 1919 to dismiss petition of de¬ 
fendant Mearns of March 18, 1919. 

Order entered April 11, 1919, sustaining motion to dismiss, etc. 

GEO. E. SULLIVAN, 
Attorney for Plaintiff. 


143 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
142, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 35608 in Equity, wherein 
Morrill B. Spaulding is Plaintiff and William A. Mearns, et al. are 
Defendants, as the same remains upon the files and of record in said 
Court. - 

In testimonv whereof. I hereunto subscribe mv name and affix the 

•j * •' 

seal of said Court, at the City of Washington, in said District, this 
3rd dav of Mav, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. 

Clerk. 
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144 In the Court of Appeals of the District of Columbia] 

i 

No. 3275. 

William A. Mearns, Appellant, 

vs. 

Geokge E. Sullivan, Receiver, Appellee. 

Stipulation. 

I 

I 

It is hereby stipulated and agreed by and between the respective 
parties to the above entitled cause that there shall be printed as the 
printed record in said cause only the following papers: 

Memo. Appeal bond approved and filed. 

Designations of Record. 

Assignments of Error. 

Certificate of Clerk. 

This Stipulation. 

It is also stipulated that the re'cord shall be printed in full jin cause 
No. 3276 between the same parties and that both causes may be 
argued at the same time and included in one printed brief] 

CHAS. H. MERILLATj 

Attorney for Appellant. 
GEO. E. SULLIVAN, j 

Receiver, Appellee . 

[Endorsed:] No. 3275. Mearns vs. Sullivan, Receiver. Stipula¬ 
tion a* to printing record. Court, of Appeals, District of Columbia. 
Filed Jul- 10, 1919. Henry W. Hodges, clerk. 

Endorsed on cover: District of Columbia Supreme Coqrt. No. 
3275. William A. Mearns, appellant, vs. George E. Sullivan, re¬ 
ceiver. Court of Appeals, District of Columbia. Filed May 12, 1919. 
Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia. 


No. 3276. 


William A. Mearns, Appellant, 

vs. 

George E. Sullivan, Receiver. 


a 


Cahill, 


Supreme Court of the District of Columbia. 

Equity. No. 35608. 

Morrill B. Spaulding, Plaintiff, 

vs. 

William A. Mearns, Tucker K. Sands, James A.i . 

William J. Dow, Fred S. Swindell, and International feales Cor¬ 
poration of Washington, D. C., Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, atjthe times 
hereinafter mentioned, the following papers were filed anq proceed¬ 
ings had, in the above entitled cause, to wit: 

1 . Bill of Complaint. 

Filed December 11, 1917. 

j 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

j 

Equity. No. 35608. | 

i 

Morril B. Spaulding, Plaintiff, 

vs. 

William A. Mearns, Tucker K. Sands, James A. Cahill, 
William J. Dow, Fred S. Swindell, and International Sales Cor¬ 
poration of Washington, D. C., Defendants. 

I 

! 

To the Supreme Court of the District of Columbia: 

Plaintiff respectfully states as follows: 

1. He is a citizen of the United States, and a resident of Wavne, in 
the State of Pennsylvania; and brings this suit in his own right. 

1—3276a ' I 






2 TO. A. MEARNS VS. GEO. E. SULLIVAN, RECEIVER. 

2. Defendants, William A. Mearns, Tucker K. Sands, James A. 
Cahill, William J. Dow, and Fred S. Swindell, are a) 1 citizens of the 
United States, and residents of the District of Columbia, and are sued 
in their own rights, as will hereinafter appear, and also in their 
several representative capacities for a certain enterprise called “Inter¬ 
national Sales Corporation of Washington, D. C.,” owned, controlled 
and operated by said defendants. 

3. Defendant, International Sales Corporation of Washington, 
D. C., is claimed by said defendants to be a corporation organized and 
existing under and by virtue of the laws of the State of Delaware, 
with defendant Mearns as its president, defendant Swindell as its 

vice-president, and defendant Dow as its secretary. Said de- 

2 fendant International Sales Corporation of Washington, D. C., 
is made a defendant hereto in its said alleged corporate capac¬ 
ity, in order that all possible interests concerned in the subject-matter 
of this suit may be made parties. Plaintiff does not, however, con¬ 
cede that said defendant has any corporate existence, or is anything 
more than the name of an enterprise which is owned, controlled and 
operated by the other defendants hereto. Plaintiff has recently, 
though his counsel, requested said defendants Swindell and Dow to 
permit an inspection of such of the minutes and records of the alleged 
corporation as might show whether or not it was in fact ever organ¬ 
ized, and, after having taken the question under advisement for some 
days, they advised plaintiffs said counsel on December 3, 1917, that 
no such inspection would be permitted. 

4. Plaintiff is a mechanical engineer by profession, and has had 
a large experience as such. In August, 1917, his services were sought 
and secured by the defendants to aid them in fulfilling certain con¬ 
tracts, hereinafter described, to secure and furnish certain supplies 
and materials known as metal fastenings to certain ship-building 
companies which were under contract to build ships for the United 
States Shipping Board Emergency Fleet Corporation. Plaintiff’s 
services were engaged by said defendants because of his special skill, 
experience, and training, and such services were required by them 
for the reason that none of the defendants, nor their employees, had 
either the knowledge or experience that would fit them to successfully 
and profitably carry out their said contracts. It was understood and 
agreed by the defendants with the plaintiff that he was to be com¬ 
pensated for his services in and about the securing for the defend¬ 
ants of the contracts for the supplies and materials necessary to fulfill 
their said contracts with the ship-builders, out of the profits to be 

derived from said contracts with said ship-builders, and fur- 

3 ther that such compensation should be 25% of the net profits 
to accrue to said defendants therefrom, and it was also under¬ 
stood and agreed that plaintiff should be entitled to draw in advance 
upon his said share of such profits the sum of $350 per month com¬ 
mencing with the 1st day of October, 1917, and that his traveling 
expenses incurred in this employment should be paid by said de^ 
fendants. 

5. Attached hereto, marked “Exhibit A”, and made a part hereof, 
is a printed schedule of the items which defendants had contracts to* 
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supply for said ship-builders, and which plaintiff undertook to secure 
for defendants as aforesaid, showing the material of which each item 
was to be composed, its diameter, length, number, the quantity re¬ 
quired, the weight per foot, and total weight, which items were re¬ 
quired to make up what was called a unit or one wooden hull. Said 
defendants were, and are, under contract to furnish eight of such 
units to the York River Ship Building Company, of West Point, Vir¬ 
ginia, at the price of approximately $19,500 per unit, and to furnish 
six of such units to the United States Maritime Corporation, of Savan¬ 
nah, Georgia, at approximately $19,900 per unit, and to furnish seven 
of such units to the Potomac Ship Building Company, of Quantico, 
Virginia, at approximately $18,800 per unit. j 

£ In order to secure the aforesaid supplies at prices that would 
net the best profit to the defendants, plaintiff visited a number of 
factories at various points from which such supplies could be ob¬ 
tained, and, after considerable negotiation, did secure for said de¬ 
fendants contracts to furnish all of the materials and supplies re¬ 
quired under the defendants’ contracts with the aforesaid ship¬ 
builders, the contracts so secured by 'plaintiff for the defendants 
being as follows: ! 

(a) With the Lebanon Valley Iron and Steel Company, of Lebanon, 
Pennsylvania, contract to furnish defendants with all the 

4 clinch and blunt bolts, machine bolts and washers, tie-rods 
with turnbuckles and washers, strapping and stem bar,—of 
the approximate total weight per unit of 280,000 pounds, and at an 
approximate cost of $11,500 pqr unit. 

( b ) With the Galvanized Products Company, contract to furnish 
defendants with all the rivets (countersunk), and spikes,—of the 
approximate total weight per unit of 50,000 pounds, and at an ap¬ 
proximate cost of $3,600 per unit. 

(c) With the Pittsburgh Steel Company, contract to furnish de¬ 
fendants with all the wire nails,—of the approximate total weight 
per unit of 2,000 pounds, and at an approximate cost per unit of 
$120. 

( d ) With the St. Louis Malleable Casting Company, Contract to 
furnish defendants with all the clinch rings,—of the approximate 
total weight per unit of 2,500 pounds, and at an approximate cost of 
$325 per unit. 

These contracts were for all the items of supplies requited by de¬ 
fendants to supply their aforesaid contracts with the said ship¬ 
builders, and these contractors are now furnishing, or preparing to 
furnish, the same to, or at the direction of, the defendants! 

7. During the time this plaintiff was engaged upon the business 
aforesaid, he was from time to time given certain checks in payment 
for his traveling expenses and on account of the aforesaid drawing 
account, such checks being given him by defendant Mearns acting 
on behalf of himself and the other defendants. One of these checks 
was given October 6, 1917, for $92.81, another October 13 l 1917, for 
$150, and still another October 19,1917, for $100. All of them, how¬ 
ever, were dishonored and protested, to the great inconvenience and 
humiliation of the plaintiff, he having deposited the same to his 
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credit with his banks, and, relying thereon, checked against 
5 the same, with the result that his own checks were dishonored 
and protested. Later, on October 25, 1917, upon complaint 
being made by plaintiff to defendant Mearns, who was principally 
managing defendants' business, defendant Mearns gave to plaintiff a 
further check for $355 to cover the aforesaid three checks and protest 
charges thereoh, but said $355 check was also dishonored and pro¬ 
tested, as was also a still further check for $100 which defendant 
Mearns gave to plaintiff on October 27, 1917, on account of the afore¬ 
said advance or drawing account. 

8. The plaintiff, having faithfully and successfully performed the 
particular services for which he had been engaged as aforesaid, de¬ 
termined,—on account of the matters and things referred to in the 
preceding paragraph, and the danger of very serious injury to his 
credit if similar conditions continued, and the additional fact that he 
had lost confidence in the defendant Mearns,—to take up no new 
contracts. Accordingly, on November 13, 1917, after completing his 
sendees aforesaid, plaintiff withdrew from defendants 7 office, located 
in the Munsey Building, Washington, 1). C., where he had theretofore 
been associated in the conduct of the business relating to the afore¬ 
said contracts. 

9. While plaintiff was engaged in securing the contracts for the 
metal fastenings aforesaid, he was further employed by said defend¬ 
ants to endeavor to find and place certain forging ingots at a price that 
would assure a fair profit to said defendants, and it was agreed that, 
if plaintiff should succeed therein, he should be compensated for his 
services in this connection out of the profits to be derived therefrom, 
and further that such compensation should be 50% of the net profits 
to accrue to said defendants therefrom. Thereafter, plaintiff fully 
performed his part of such agreement by finding a manufacturer from 

whom said supplies could be obtained, namely, McConway 
6 Torley Company, of Pittsburgh, Pennsylvania. A contract 
was thereupon entered into by plaintiff, on behalf of said de¬ 
fendants, with said manufacturer for approximately 200 gross tons, 
at a price of $105 per gross ton f. 6. b. Pittsburgh, the satae to be 
shipped direct to the Pacific Construction and Engineering Company, 
with whom a contract was completed on behalf of the defendants 
whereby said defendants would receive a net profit of approximately 
$15 per gross; ton, or $3,000. 

10. Since plaintiff's withdrawal from defendants' aforesaid office, 
he has endeavored personally and also through counsel to secure from 
said defendants some suitable provision or arrangement whereby his 
interest in the aforesaid profits will be protected as they are received, 
but said defendants decline to make any such provision and decline to 
recognize plaintiff as having any rights whatever. Plaintiff never 
even received, the amount due him on the aforesaid dishonored checks 
until after demand made therefor by plaintiff's counsel, but the de¬ 
fendants refused to refund to plaintiff the balance due him for travel¬ 
ing expenses advanced by him out of his own funds, and they further 
refused to pdy him the balance of about $250 due on his drawing 
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account to November 13, 1917, as well as refusing to mak^ any pro¬ 
vision for plaintiff’s share in the aforesaid profits. i 

11. Said enterprise, International Sales Corporation, of [Washing¬ 
ton, D. C., is without any capital or assets, and the profits jvhich are 
to be derived from the aforesaid contracts will be distributed and lost 
to the plaintiff, unless a remedy is afforded by this Honorable Court. 
Plaintiff is advised by counsel, and avers, that by reason of [the afore¬ 
said agreement that he shall have his compensation out of ^he profits 
from the aforesaid contracts, he has an interest in, and equitable lien 
upon, said profits which a Court of equity will protect an^ enforce, 
and further that under the particular facts and circumstances of the 
case there is no adequate remedy at law. 

7 Wherefore, the premises considered, plaintiff prays: 

1. That the writ of subpoena issue out of this Honorable 
Court requiring the defendants, and each of* them, to answer the exi¬ 
gencies of this bill. 

2. That a decree may be passed declaring plaintiff’s interest in, 
and equitable lien upon, the profits already derived, and Which may 
be hereafter derived, from the contracts referred to in this bill, and 
specifically enforcing such interest or lien in this cause. 

3. That a receiver be appointed to take over and hold pendente lite 
plaintiff’s part of the profits aforesaid to protect same from being lost 
or dissipated, and to that end that a rule issue forthwith dgainst the 
defendants to show cause why such receiver should not be appointed. 

4. That defendants be compelled to make full discovery as to 
profits already derived, and which may be hereafter derived!, from the 
contracts referred to in this bill, and that all accounts proper or neces¬ 
sary in the premises may be taken or stated. 

5. That the defendants severally respond, in their answers, to the 
following special interrogatories, namely: 

(a) Date and place of any organization meeting of International 

Sales Corporation of Washington, D. C., those present, and precisely 
what was done? ! 

(b) Stock issued, if any, to whom, and what amdunts paid 
thereon? 

(*c) Precise relationship of defendants Cahill and Sands to said 
International Sales Corporation? 

( d ) Dates and amounts of payments received from or bn account 
of contracts referred to in this bill? 


(e) Due dates and amounts of further payments from or on ac¬ 
count of said contracts? 

6. That the defendants be compelled to make full discovery as to 
the real status of the International Sales Corporation aforesaid. 

7. And for such other, further and general relief as the 
8 nature of the case may warrant and to the Court shall seem 
meet and just. 

MORRIL B. SPAULDING. 


J. WILMER LATIMER, 
GEO. E. SULLIVAN, 


Attorneys for Plaintiff . 
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County of Phila., 

State of Pennsylvania, ss: 

Morril B. Spaulding, being first duly sworn, deposes and says, that 
he has read the foregoing Bill of Complaint by him subscribed, and 
knows the contents thereof; and he verily believes the facts therein 
stated to be true. 

MORRIL B. SPAULDING. 


Subscribed and sworn to before me this 10th day of December, 
1917. 


ESTHER D. FOX, [seal.] 
Notary Public in and for the County of 

Philadelphia, State of Pennsylvania. 


Com. Exp. Mar. 12, 1921. 

Notary Public. Com. Expires March 12, 1921. 
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Rule to Show Cause . 

Filed December 12, 1917. 

* * * * * * 


Upon consideration of the bill of complaint filed herein the 11th 
day of December, 1917, It is, this 12th day of December, 1917, 
Ordered, that the defendants, William A. Mearns, Tucker K. Sands, 
James A. Cahill, William J. Dow, Fred S. Swindell, and Interna¬ 
tional Sales Corporation of Washington, D. C., show cause, if any 
they have, on Friday, the 14th day of December, 1917, at 10 o’clock 
A. M., why a receiver should not be appointed to take over and hold 
pendente lite plaintiff’s part of certain profits arising under certain 
contracts set up in the bill of complaint: Provided a copy of this rule 
be served upon the several defendants on this 12th day of Decem¬ 
ber, 1917. 


F. L. SIDDONS, 

Justice. 


Copies of the within rule served this 12th day of December, 1917. 

FRED S. SWINDELL, 

W. J. DOW, 

Attorneys for All Defendants . 


10 Memorandum. 

January 3, 1918.—Appearance of Mabry C. Van Fleet for defend¬ 
ants, entered. 


WM. A. HEARNS VS. GEO. E. SULLIVAN, RECEIVER. 


7 


11 Stipulation. \ 

Filed January 11, 1918. 

* * * * * * \ * 

It is hereby stipulated and agreed by and between the respective 
parties hereto, through their attorneys of record, that, during the 
pendency of this cause and until final decree herein, the defendants 
will keep intact and undistributed that part or portion, claimed by 
the plaintiff, of the profits heretofore and hereafter derived from 
the contracts referred to in the bill of complaint herein, the same to 
abide such final decree. And it is further stipulated and agreed by 
and between the parties hereto that this stipulation shall not preju¬ 
dice the rights of any of the parties to this suit, either as a cause of 
action or as a ground of defense. 

J. W. LATIMER, 

GEO. E. SULLIVAN, 

Attorneys of Record for plaintiff. 
MABRY C.-VAN FLEET, 
Attorney of Record for Defendants. 

January 10, 1918. 

I ' 

% ! 

12 Answer of Defendant International Sales Corporation of 

Washington, D. C., to the Ride to Show Cause find to the 
Bill of Complaint . 

Filed February 6, 1918. * j 

i 

* * * * * * I * 

i 

The defendant, The International Sales Corporation of Washing¬ 
ton, D. C., reserving to itself the benefit and advantage of all manner 
of objection and exception to the errors and insufficiencies of the bill 
of complaint and to the jurisdiction of the Court; nevertheless, an¬ 
swering so much and such parts of the said bill of complaint as it is 
advised it is material or necessary for it to make answer unto, says as 
follows: 

One. This defendant admits, for the purposes of this suit, the alle¬ 
gations contained in Paragraph One of the bill of complaint. 

Two. As to the allegations contained in Paragraph Two of the bill 
of complaint, this defendant says that it believes that William A. 
Mearns, Tucker K. Sands, James A. Cahill, William J. Dow, and 
Fred S. Swindell are all citizens of the United States and re=i- 

13 dents of the District of Columbia, but as to the allegation in 
said Paragraph Two contained, that the persons inamed are 

sued in their own rights and also in their several representative capaci¬ 
ties, as in said Paragraph Two alleged, this defendant neither admits 
nor denies the same, but so far as the same may be, or become, ma-» 
tcrial, it requires strict proof thereof. 
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Three. As to the allegations contained in Paragraph Three of the 
bill of complaint, this defendant says that it is a corporation organ¬ 
ized and existing under and by virtue of the laws of the State of Dela¬ 
ware and that it is doing business in the District of Columbia, and this 
defendant says that it has complied with each and all of the pro¬ 
visions and requirements of the laws of the said State of Delaware re¬ 
specting its organization and incorporation as a corporation of said 
Shite. This defendant further says that the plaintiff in all matters 
and things in, around, and about his dealings with this defendant and 
its officers, has dealt with this defendant as a corporation, and this 
defendant says that therefore the plaintiff is estopped to maintain in 
his bill that the defendant is not a corporation. This defendant fur¬ 
ther says that neither the plaintiff nor his attorneys were in, anywise 
entitled to an inspection of the corporate records of this defendant, as 
the laws of the State of Delaware do not provide that any person stand¬ 
ing in the alleged relationship of the plaintiff to this defendant cor¬ 
poration has any right to inspect this defendant corporation’s records. 

Four. As to the allegations contained in Paragraph Four of the 
plaintiff's bill of complaint, this defendant states that the 

14 plaintiff represented to this defendant that he is a mining en¬ 
gineer. This defendant denies that it sought the plaintiff's 

sendees, but on the contrary it avers that the plaintiff, being without 
employment and in apparently necessitous financial circumstances, 
was permitted, by this defendant to use this defendants offices and 
office facilities as his stopping place and place for the transaction of 
his, the plaintiffs, personal business during part of the month of Sep¬ 
tember, 1917: This defendant further says that in the latter part of 
September, 1917, this defendant found itself in temporary need of 
some person who had the ability to read blue-prints, and as the plain¬ 
tiff was making free use of this defendant's offices, this defendant did, 
by its officer and agent, William A. Mearns, employ the plaintiff for 
a period of three (3) months. This defendant further says that the 
plaintiff, being without funds, inquired of the said Mearns as to what 
he, the plaintiff, would be paid for his sendees by this defendant, 
during said three (3) months’ period, and it was thereupon agreed 
that this defendant would pay the plaintiff for his services for the 
said three months namely from October 1, 1917, to December 31, 
1917, inclusive, the sum of One Thousand ($1,000) Dollars as full, 
complete, and final remuneration for the sendees then and there 
agreed upon by and between the plaintiff and this defendant. 

And this defendant further says that after the making of the said 
contract between the plaintiff and this defendant as above herein de¬ 
scribed and set out, the plaintiff from time to time stated to the said 
officer and agent of this corporation, William A. Mearns, that he, the 
plaintiff, was in desperate financial circumstances and was being daily 
pressed by creditors for the payment of his, the plaintiff’s 

15 debts and obligations, and the plaintiff asked the said Mearns 
if he, Mearns, acting as the agent of this defendant, would not 

agree to make the plaintiff an allowance of twenty-five per cent 
(25%) on the net profits of contracts entered into by this defendant, 
after the completion and payment to this defendant on account of its 
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contracts, but this defendant avers that the said Mearns rejected the 
proposition absolutely. This defendant avers that upon the plaintiff’s 
further importuning the said Mearns, the officer and agent of this 
defendant, he, the said Mearns, stated to the plaintiff that, in addition 
to the compensation to be allowed to the plaintiff, under tfhe contract 
above herein referred to and described, the defendant, upon the com¬ 
pletion of its contracts, if the plaintiff should continue in the service 
of this defendant until the completion of the said contracts, would 
allow and pay to the plaintiff such sum, in addition to the compensa¬ 
tion provided for plaintiff in the contract above herein referred to' 
and described, as in this defendant’s judgment, he, the plaintiff, 
should be entitled to; and the plaintiff then and there accepted the 
offer and agreed to accept such sum as this defendant might decide 
to pay the plaintiff as compensation, in addition to the coimpensation 
provided for in the contract above herein referred to and described. 
And this defendant further avers that it agreed on account of the 
contract for compensation of One Thousand ($1,000) Dollars above 
herein referred to and described, to permit the plaintiff to draw at 
the rate of Three Hundred fifty ($350) Dollars, for thfe month of 
October, Three Hundred fifty ($350) Dollars, for the month of No¬ 
vember, and Three Hundred ($300) Dollars for the month of De¬ 
cember, 1917. 

16 Five. As to the allegations contained in Paragraph Five of 
the bill of complaint, this defendant admits that jt made the 

contracts with the shipbuilding companies as alleged irj said para¬ 
graph Five of plaintiff’s bill of complaint, but this defendant avers 
that said contracts were made by this defendant prior to the making 
of the aforesaid contract with the plaintiff, and that the plaintiff had 
absolutely nothing to do with the securing of the said contracts, and 
that at the time plaintiff entered this defendant’s employment the 
defendant had made arrangements to purchase all of tlje materials 
embraced in the said schedule designated as “Exhibit A” of the plain¬ 
tiff’s bill of complaint to fill this defendant’s contracts with said ship¬ 
building companies, at such price when the said contracts should be 
completed, as would make a profit to this defendant of not less than 
Fifty Thousand ($50,009) Dollars. 

Six. As to the allegations contained in Paragraph' Six of the bill 
of complaint, this defendant denies that plaintiff was employed to 
secure the materials and supplies alleged in Paragraph Six of the 
bill of complaint, for said defendant, but on the contrary this de¬ 
fendant avers the fact to be that all negotiations with producers and 
manufacturers were initiated and carried on by its proper officer and 
agent, William A. Mearns, and were concluded by the skid Mearns, 
and that the only manner in which the plaintiff participated in said 
negotiations for contracts was that on several occasions during the 
term of plaintiff’s employment by this defendant, this defendant re¬ 
quired the plaintiff to make certain trips and get certain information 
for this defendant, the expenses of said trips to be paid by this 

17 defendant. This defendant states that none of the said trips 
or alleged negotiations by the plaintiff resulted in the entering 

into of any contract between this defendant and the producers or 
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manufacturers of the articles embraced in said schedule described as 
“Exhibit A". And this defendant further avers that such services 
as it required of the plaintiff, this defendant was entitled to request 
and demand of plaintiff, as its employee, under plaintiff's contract of 
employment from October 1, 1917, to December 31, 1917, aforesaid. 

Answering Sub-Paragraph (a), this defendant avers that it, 
through its proper officer and agent, William A. Mearns, entered into 
a contract with the Lebanon Valley Iron and Steel Company, of Leb¬ 
anon, Pennsylvania, to furnish for this defendant certain clinch and 
blunt bolts, machine bolts and washers, tie rods with turnbuckles and 
washers, strapping and stem bar—of an approximate total weight per 
unit of, to wit, two hundred eighty thousand (280,000) pounds and 
at the approximate cost of, to wit, Eleven Thousand Five Hundred 
($11,500) Dollars per unit. 

Answering Sub-Paragraph (6), this defendant avers that it, 
through its proper officer and agent, William A. Mearns, entered into 
a contract with the Galvanized Products Company to furnish for this 
defendant certain countersunk rivets and spikes of an approximate 
total weight per unit of, to wit, Fifty Thousand (50,000) pounds, and 
at an approximate cost of, to wit, Three Thousand Six hundred 
(3,600) Dollars per unit. 

Answering Sub-Paragraph (c) this defendant avers that it, 
through its proper officer and agent, William A. Mearns, en- 

18 tered into a contract with the Pittsburgh Steel Company to 
furnish for defendant with certain nails of an approximate 

total weight per unit, to wit, two thousand (2,000) pounds, and at an 
approximate cost of, to wit, One Hundred twenty ($120) Dollars per 
unit. 

Answering Sub-Paragraph ( d ) this defendant states that it, 
through its proper officer and agent, William A. Mearns, entered into 
a contract with the St. Louis Malleable Casting Company to furnish 
for defendant with certain clinch rings of an approximate total weight 
per unit of, to. wit, two thousand five hundred (2,500) pounds, and 
at an approximate cost of, to wit, Three Hundred twenty-five ($325) 
Dollars per unit. 

Further answering the allegations contained in paragraph six of 
the bill of complaint, this defendant says it is true that this defendant 
under its contract for the services of the plaintiff from October 1, 
1917, to December 31, 1917, did employ the plaintiff to procure for 
it certain information from certain producers and manufacturers, yet 
this defendant avers the fact to be that the contracts above referred 
to herein were in truth and in fact made by this defendant through 
its proper officer and agent, William A. Mearns, as a result of cor¬ 
respondence initiated through its proper officer and agent, the said 
William A. Mearns, with said producers and manufacturers. 

Seven. As to the allegations contained in Paragraph Seven of the 
bill of complaint, this defendant avers that it is informed and believes 
and therefore states the facts to be that on or about October 1, 1917, 
and at the time of the making of the aforesaid contract for 

19 the payment by this defendant of the sum of One Thousand 
($1,000) Dollors for the plaintiff's service to be rendered to it 
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during the months of October, November and December, 1917, the 
said William A. Mearns stated to the plaintiff, inasmuch is no pay¬ 
ments had been made on account of the contracts made by this de¬ 
fendant for the delivery of materials and supplies to the three several 
shipbuilding companies named in Paragraph Five of the bill of com¬ 
plaint and inasmuch as no payments would be made during the month 
of October, 1917, that he,Mearns, would make personal advances dur¬ 
ing the said month of October, 1917, to the plaintiff, the said advances 
to be at a later time reimbursed to Mearns by this defendant, on the 
receipt by this defendant of profits arising from said contracts, and 
this defendant states that it was in pursuance of the said arrange¬ 
ment between the said Mearns and the plaintiff, that Mearns deliv¬ 
ered to the plaintiff the said several checks referred to and described 
in Paragraph Seven of the bill of complaint. And this defendant fur¬ 
ther avers that upon knowledge coming to it that the checks herein 
referred to had been dishonored, this defendant immediately reim¬ 
bursed to the plaintiff the full amount of said checks together with 
protest fees. 

Eight. As to the allegations contained in Paragraph eight of the 
bill of complaint, this defendant avers that it learned during the early 
part of November, 1917, that the plaintiff was endeavoring to injure 
the business of this defendant by attempting to interfere with the 
fulfillment of its contracts. This defendant avers that it learned 
early in November, 1917, that the plaintiff had represented to the 
said Galvanized Products Company that this defendant would 
20 not be permitted by the United States Government to appear 
before it or to represent the said Galvanized Products Com¬ 
pany, as agent, for the reason that the said Galvanized Products Com¬ 
pany is a corporation and this defendant is also a corporation and 
that, therefore the Government would not permit one corporation 
to represent another corporation in such capacity, and that the plain¬ 
tiff endeavored to persuade the said Galvanized Products Company to 
permit him. the plaintiff, to have exclusive representation for it with 
the United States Government and not to allow the defendant to rep¬ 
resent as agent the said Galvanized Products Company, all of which 
said statements by the plaintiff to the said Galvanized Products Com¬ 
pany, that one corporation would not be permitted to represent an¬ 
other before the Government were false and untrue. This defendant 
avers that when it learned that the plaintiff, while in its eniployment, 
was so endeavoring to take away this defendant’s business, the plain¬ 
tiff was not permitted by this defendant to handle any new r matters 
of business arising after knowledge of plaintiff’s said cohduct had 
come to this defendant. This defendant further avers that the with¬ 
drawal by plaintiff from this defendant’s office and employment on 
November 13,1917, as alleged in said Paragraph Eight of the bill of 
complaint was entirely voluntary on the part of said plaintiff and 
without any notice on the part of said plaintiff to this .defendant of 
his, plaintiff’s, intention so to do; further answering said [Paragraph 
this defendant denies that the plaintiff had faithfully and successfully' 
performed the particular services for which he had been engaged as 
aforesaid. 
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Nine. As to the allegations contained in Paragraph Nine of 

21 the bill of complaint this defendant avers that it received an 
inquiry from Rolph Mills Company, in Seattle, Washington, 

asking this defendant if it were in a position to furnish to a customer 
of theirs certain forging ingots, and this defendant avers that through 
its officer and agent, the said William A. Mearns, it requested the 
plaintiff to go to the said Pittsburgh Steel District, Pittsburgh, Penn¬ 
sylvania, to make inquiry of the McConway Torley Company of 
Pittsburgh, Pennsylvania, to ascertain whether or not the said last 
named company was in a position to furnish the forging ingots re¬ 
quired by a customer of the said Rolph Mills Company; that the 
plaintiff while in Pittsburgh did so inquire of the McConway Torley 
Company and! that the McConway Torley Company quoted to this 
defendant a price for which it would furnish said ingots. This de¬ 
fendant thereupon quoted a price to the said Rolph Mills Company 
and thereafter the said Rolph Mills Company closed a contract with 
its customer, the Pacific Construction and Engineering Com¬ 
pany, for two hundred gross tons of said forging ingots. Thereupon 
the said Pacific Construction and Engineering Company executed a 
requisition drawn upon this defendant ordering of and from this de¬ 
fendant two hiinded gross tons of said forging ingots and forwarded 
said requisition to this defendant through the said Rolph Mills Com¬ 
pany in an envelope duly addressed to this defendant, through the 
United States mail, postage prepaid, which said envelope, so addressed 
to this defendant was duly received through the United States mail, 
at the office of this defendant, and that the plaintiff, without any 
authority from this defendant, opened said envelope containing 
said requisition and thereupon mailed said requisition direct 
to the said McConway Torley Company, without advis- 

22 ing this defendant or any of its officers or agents of his, 
plaintiff’s action in the premises, and that during the same 

day that the plaintiff had so mailed the said requisition to the said 
McConway Torley Company, he, the plaintiff, called up the said Mc¬ 
Conway Torley Company over the long distance telephone and ad¬ 
vised said McConway Torley Company that he, the plaintiff, had 
mailed to them a requisition for two hundred gross tons of forging 
ingots at a price of One Hundred Twenty-five ($125) Dollars per 
gross ton and requested of the said McConway Torley Company 
the sum of, to wit, One Thousand ($1,000) Dollars to be 
advanced to him personally on account of the placing with them of . 
the said order, which latter action on the part of the plaintiff was also . 
without any authority from this defendant. This defendant further 
avers that the contract last mentioned for the furnishing of said 
ingots was a contract between the said McConway Torley Company, 
on the one part, and this defendant, on the other part, and that the 
plaintiff had no right, title, or interest of any nature or kind what¬ 
soever in said contract. This defendant is informed and believes and 
avers and charges that, wholly disregarding his duty as agent of this 
defendant, the plaintiff had entered into a secret arrangement, wholly 
unknown, at that time, to this defendant, whereby he, the plaintiff, 
should receive from the McConway Torley Company all of the profits 
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which should arise from the said contract, thereby depriving this 
defendant of the profits arising from said contract which rightfully 
then belonged and now belong to this defendant. 

Ten. As to the allegations contained in Paragraph Ten of 
23 the bill of complaint this defendant says that it has' offered to 
the plaintiff to pay him, the balance due on account under 
his said contact, made by the plaintiff with this defendant, for the 
plaintiff’s services for October, November and December, 1917, and 
also to pay to the plaintiff any balance which may be found by this 
defendant to be due to the plaintiff for and on account of travelling 
expenses incurred by the plaintiff for and on account of this defend¬ 
ant. And this defendant denies that, aside from any balance found 
to be due the plaintiff on account of said contract for services during 
the months of October, November and December, 1917, and any bal¬ 
ance found to be due for and on account of any traveling expenses 
herein referred to, that there are any other sum or sumsi of money 
that the plaintiff is entitled to demand and receive from tbis defend¬ 
ant. And this defendant further avers that the plaintiff is not en¬ 
titled to any interest in any profits which may accrue to tbis defend¬ 
ant by reason of any of this defendant’s contracts. 

Eleven. As to the allegations contained in Paragraph Eleven of the 
bill of complaint, this defendant avers that it has no debts and that 
it will have large sums of money paid to it from time to time on the 
contracts herein in this answer referred to; that it is not insolvent or 
in danger of becoming insolvent and it denies that the plaintiff has 
any interest in or any equitable lien upon the profits arising from 
the operation of this defendant’s business and this defendant denies 
that the plaintiff has stated any facts in his bill of complaint which 
would justify this Honorable Court in the appointment of a receiver 
for this defendant. And this defendant denies that the plaintiff has 
any interest in or any equitable lien upon any profits wbich may be 
derived from the contracts referred to in this answer. 

24 Further answering the bill of complaint this defendant 

makes answer to the following special interrogatories of the 
bill as follows: 

(5-a) The International Sales Corporation of Washington, D. C., 
was organized August 3, 1917, at Washington, D. C.; those present 
were L. F. Sasscer, and William J. Dow, a majority of the incor¬ 
porators of the said corporation; the certificate of incorporation was 
accepted; a subscription to the capital stock of the incorporation, 
theretofore signed, was presented and filed; by-laws for the regula¬ 
tion and government of the affairs of the corporation were adopted; a 
representative, resident in the State of Delaware, was appointed as re¬ 
quired by the laws of the State of Delaware; a Board of Directors was 
elected; the Board of Directors so elected was authorized to issue the 
capital stock of the corporation to the full amount authorized by the 
certificate of incorporation; The Board of Directors chosen, consisted 
of the following: William A. Mearns, Fred S. Swindell, William 
J. Dow. . 

(o-b) The amount of stock issued was twelve hundred shares, 
being the entire stock issue authorized by the certificate of incorpora- 
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tion. Said stock was issued to the following persons in the following 
amounts: 


William A. Mearns. 400 shares 

Fred S. Swindell. 3 “ 

W. J. Dow..,. 3 “ 

Tucker K. Sands. 397 

James A. Cahill. 397 “ 


The consideration for each of said shares of stock was the sum of 
One Dollar ($1.00); the amount paid thereon was the sum of One 
Dollar ($1.00) per share, each stockholder having paid the full 
amount for the shares issued to, and owned by him. 

25 (5-c) The said James A. Cahill and Tucker K. Sands are 

stockholders of The International Sales Corporation of Wash¬ 
ington, D. C. 

(5 -d) No payments have been received from or on account of the 
contracts referred to in the bill of complaint. 

(5-e) By reason of delay on the part of the manufacturers and 
producers in making deliveries of materials and supplies under the 
contracts in the bill of complaint referred to, it is not practicable at 
this time to state when payments and the amounts thereof on account 
of the said contracts will be made, the dates of payment and the 
amount thereof being conditioned upon the time of shipment and de¬ 
livery by the manufacturers and producers of materials and supplies 
under said contracts. 

Further answering the bill of complaint this defendant claims the 
benefit of objection for want of jurisdiction to the same extent as if 
it had pleaded the same specially or had moved to dismiss the bill; 
and this defendant further says it is apparent from the face of 
plaintiff’s bill of complaint that plaintiff’s remedy, if any he has, is 
not in a court of equity, but only in a court of law. 

And having fully answered, this defendant prays that the rule to 
show cause may be discharged and the bill of complaint may be dis¬ 
missed with its reasonable costs in this behalf most wrongfully sus¬ 
tained 

INTERNATIONAL SALES CORPORA¬ 
TION OF WASHINGTON, D. C., 

Bv FRED S. SWINDELL, 

Vice-President. 


MABRY C. VAN FLEET, 

Attorney for Defendant International 

Sales Corporation of Washington, D. C. 


26 District of Columblv, To wit: 

*» 

I, Fred S. Swindell do solemnly swear that I have read the fore¬ 
going answer and know the contents thereof; that I make the said 
answer for and on behalf of said defendant corporation, being duly 
authorized so to do; that the statements therein made as of personal 
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knowledge arc true, and those made upon information and belief, I 
believe to be true. 

FRED S. SWINDELL. 

Subscribed and sworn to before me, a notary public in and for fhe 
District of Columbia, this 4th day of February, A. D. 19l|8. 

[seal.] -j—, 

Notary Public, Notary Public. 

My commission expires Aug. 14,1922. 

27 Answer of Defendants, William A. Mearns, Tucker K. Sands, 
James A. Cahill, William J. Dow, and Fred S. Swindell, to 

the Rule to Show Cause and to the Bill of Complaint. 

■ 

Filed February 6, 1918. 


The defendants, William A. Mearns, Tucker K. Sands, James A. 
Cahill, William J. Dow and Fred S. Swindell, for answer to the rule 
to show cause and to the bill of complaint, say that they are advised 
by counsel that it is not necessary for them to make separate answers 
to the bill of complaint and to the rule to show cause, but that it will 
be sufficient if each of them adopts as his answer the answer made to 
the rule to show cause and to the bill of complaint by defendant, Inter¬ 
national Sales Corporation of Washington, D. C., which they and 
each of them hereby do, and pray that the answer of defendant, 
International Sales Corporation of Washington, D. C., may be read 
and accepted as the answer of the said William A. Mearns, Tucker K. 
Sands. James A. Cahill, William J. Dow and Fred S. Swindell. 

TUCKER K. SANDS. 

JAMES A. CAHILL. 

W. J. DOW. 

FRED S. SWINDELL. 

WILLIAM A. MEARNS. 

MABRY C. VAN FLEET, j 

A ttoi ncys for Dcfendants. 

28 District of Columbia, To wit: j 

We, William A. Mearns, Tucker K. Sands, James A. Cahill, Wil¬ 
liam J. Dow and Fred S. Swindell do solemnly swear that we and 
each of us have read the answer of the International Sales Cbrporation 
of Washington, D. C., to the bill of complaint and to the rule to show 
cause filed in this equity cause and know the contents thereof; that the 


i. m 


statements made therein as of personal knowledge are true, and those 
made upon information and belief, we and each of us bejfieve to be 
true. 

TUCKER K. SANDS. 
JAMES A. CAHILL. 

W. J. DOW. 

FRED S. SWINDELL. 
WILLIAM A. MEARNS. 
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Subscribed and sworn to before me, a notary public, in and for the 
District of Columbia, this 6th dav of Februarv, A. D. 1918. 

[seal.] 1 " JOSEPH C. ZIRKLE, 

Notary Public, D. C. 


29 Order to Calendar. 

Filed February 19, 1918. 

******* 

The clerk will calendar the above entitled cause for final hearing 
at the next term of the Court upon the pleadings and evidence to be 
adduced. 

J. W. LATIMER, 

GEO. E. SULLIVAN, 

Attorneys for Plaintiff. 


30 Petition of Plaintiff for Receivership. 

Filed June 25, 1918. 

* * * * * * * 

The petition of Morril B. Spaulding, plaintiff herein, respectfully 
states: 

1. On December 12, 1917, a rule was issued herein requiring the 
defendants to show cause why a receiver should not be appointed to 
take over and hold pendente lite plaintiff's part of certain profits 
arising under certain contracts set up in the bill herein. 

2. On January 10, 1918, the plaintiff ana the defendants, through 
their counsel of record, entered into a written stipulation herein ex¬ 
pressly providing: 

“It is hereby stipulated and agreed by and between the respective 
parties hereto, through their attorneys of record, that, during the pen¬ 
dency of this cause and until final decree herein, the defendants will 
keep intact and undistributed that part or portion, claimed by the 
plaintiff, of the profits heretofore and hereafter derived from the 
contracts referred to in the bill of complaint herein, the same to abide 
such final decree. And it is further stipulated and agreed by and 
between the parties hereto that this stipulation shall not prejudice the 
rights of any of the parties to this suit*, either as a cause of action or as 
a ground of defense." 

3. Counsel for the defendants have just informed the counsel for 
the plaintiff that, though every effort has been made on their part 
to do so, the aforesaid stipulation has not been carried out, due en¬ 
tirely to the conduct of one of the defendants, William A. Mearns, 
who has been, and is, excluding the other defendants from the 
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books, records, papers, and finances of the enterprise “International 
Sales Corporation of Washington, D. C.” Counsel if or plain- 

31 tiff have also just learned the fact to be, and it is hereby 
averred, that on June 17, 1918, defendant Fred S. Swindell 

was elected President of said enterprise, in the place and stead of 
said defendant Mearns, and that, notwithstanding that fact, said 
Mearns, who now holds no office in said enterprise, is wrongfully exer¬ 
cising sole and exclusive dominion over the books, records, papers, 
and finances of said enterprise, and also over its offices located on the 
3rd floor of the Munsey Building, Washington, D. C., without any 
right or color of right to the same or any of them. 

4. Petitioner further avers that said Mearns is about to conceal or 
make away with said books, records, etc., of said enterprise, to the 
irreparable injury of petitioner, and that the immediate appoint¬ 
ment of a receiver or receivers herein is imperative. Petitioner 
further avers that the reputation of said Mearns, in the community, 
for honesty is bad, and that said books, records, etc., will be in great 
danger if any advance notice is given to said Mearns before the ap¬ 
pointment and qualification of the receiver or receivers. 

Wherefore, the premises considered, petitioner prays: 

I. That a receiver or receivers be forthwith appointed herein to 
take over and hold pendente lite that part or portion claimed by the 
plaintiff, as averred in the bill of complaint herein, of tjie profits 
heretofore and hereafter derived from the certain contracts referred 
to in said bill. 

II. That such receiver or receivers be further authorized and di¬ 
rected to take over and hold, subject to the further order of the Court 
herein, all the books, records and papers of said enterprise and its 
offices on the third floor of the Munsey Building, Washington, D. C. 

III. And for such other, further and general relief as may be 
appropriate. 

MORRIL B. SPAULDING, 

By J. WILMER LATIMER, i 
GEO. E. SULLIVAN, 

His Attorneys. 

I 

I 

32 District of Columbia, To wit: 

George E. Sullivan, being first duly sworn, deposes and says that he 
is one of the attorneys for plaintiff in the above cause; that he has 
read the foregoing Petition, and knows the contents thereof,, and that 
he verily believes the facts therein stated to be true. 

GEO. E. SULLIVAN. 

' I r ‘ 

Subscribed and sworn to before me this 25th day of June, 1918. 

JOHN R. YOUNG, 

Clerk, 

By W. E. WILLIAMS, 

Ass’t Clerk. 

j 


2—3276a 
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33 Consent Answer to Plaintiff’s Petition for Receivership. 

Filed June 25, 1918. 

t ■ 

* ***** * 

For answer to the Petition of Plaintiff for Receivership herein de¬ 
fendants, International Sales Corporation, of Washington, D. C., 
Tucker K. Sands, James A. Cahill, William J. Dow, and Fred S. 
Swindell, say: 

1, 2, 3. They admit the averments of paragraphs 1, 2 and 3 of 
said Petition. 

4. They believe the averments of paragraph 4 to be also true, ex¬ 
cepting only as to plaintiff having a cause of action as alleged in the 
bill of complaint and as to which issue has already been joined 
herein. These defendants consent that a receiver or receivers may 
be appointed herein as praved. in order to preserve the status quo. 

INTERNATIONAL SALES CORPORATION 
OF WASHINGTON, D. C., 

TUCKER K. SANDS, 

’ JAMES A. CAHILL, 

WILLIAM J. DOW, 

FRED S. SWINDELL, 

By MABRY C. VAN FLEET, 

Attorney. 

34 District of Columbia, To wit: 

Fred S. Swindell, being first duly sworn, deposes and says that ho 
was duly elected on June 17, 1918, President of defendant Interna¬ 
tional Sales Corporation, of Washington, D. C., in the place and 
stead of defendant William A. Mearns, and that said latter now holds 
no office or authority in said enterprise; and further that he has read 
the foregoing answer, and verily believes the facts therein stated to 
be true. 

FRED S. SWINDELL. 

Subscribed and sworn to before me this 25th day of June, 1918. 
[seal.] W. J. DOW, 

Notary Public, D. C. 

35 Order Appointing Receivers. 

Filed June 25, 1918. 

******* 

Upon consideration of the petition of plaintiff filed herein this 25th 
day of June, 1918, and of the answer thereto, It is, by the Court, this 
25th day of June, 1918, adjudged and ordered, that Mabry C. Van 
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I 

I 

Fleet and George E. Sullivan, be and they are hereby appointed re¬ 
ceivers herein to take over and hold pendente lite or until jthe further 
order of the Court that part or portion claimed by the plaintiff, as 
averred in the bill of complaint herein, of the profits heretofore and 
hereafter derived from the certain contracts referred to ip said bill, 
[and that said receivers be, and they are hereby, further j authorized 
and directed to take over and hold, subject to the further order of the 
Court herein, all the books, records, monies, and papers of the Inter¬ 
national Sales Corporation, of Washington, D. C., and also its offices 
located on the third floor of the Munsey Building, Washington, D. 
C.]* Said receivers shall give bond in the sum of five thousand 
(5,000) dollars, to be filed herein and approved by the Court, before 
entering upon the performance of their duties. 

F. L. SlDDOjNS, 

Justice. 


36 Memorandum. \ 

l 

June 25, 1918.—Bond of Receivers, filed. * j 

Order Permitting Mabry C. Van Fleet to Withdraw appearance. 

• I 

Filed July 17, 1918. 

* * * * * * * 

— -j 

Upon motion by Mabry C. Van Fleet in that behalf ma4e, leave is 
this 17th day of July, 1918, granted to him to withdraw his appear¬ 
ance as attorney for defendant William A. Mearns in above entitled 
cause. | 

F. L. SIDDONS, Justice. 

\ | % 

Memoranda . 

• * I 

September 16, 1918.—Appearance of Daniel W. Baker and Harry 
A. Grant for defendant William A. Mearns, entered. 

. ‘ j 

November 14, 1918.—Order permitting withdrawal of appearance 
of Mabry C. Van Fleet for defendants International Sales! Corpora¬ 
tion of Washington, D. C., William J. Dow, James A. Cahill, Fred 
S. Swindell and Tucker K. Sands, filed. 


[♦Words enclosed in brackets erased in copy.J 
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37 Petition of Receivers for Relief Against Defendant 

William A. Mearns. 

Filed November 20, 1918. 

* * * * * * 

The Petition of Mabry C. Van Fleet and George E. Sullivan, Re¬ 
ceivers appointed herein June 25, 1918, respectfuly states: 

1. On the day of their appointment as Receivers to take over and 
hold that part or portion claimed by plaintiff, as averred in the bill 
of complaint in the above cause, of the profits theretofore and there¬ 
after derived from the certain contracts referred to in said bill, pe¬ 
titioners called upon defendant William A. Mearns, delivered to 
him a certified copy of the aforesaid order of appointment of peti¬ 
tioners, and demanded that he turn over to petitioners as such re¬ 
ceivers the funds referred to. Said defendant Mearns claimed the 
privilege of consulting counsel before complying with the demand. 
On the following day June 26, 1918, the demand was repeated by 
petitioners, after much difficulty in seeing said defendant Mearns, 
who refused to respond to knocks at the door of the offices occupied by 
him in the Munsey Building, but did respond to telephone call im¬ 
mediately thereafter and following such telephone call endeavored 
to get out of the offices before petitioners should arrive, but, as the 
telephone call had been from another floor in the same building, he 
was intercepted by petitioners just outside of the office roms as he was 
hastily leaving. Later in that day said defendant Mearns called upon 
petitioners, with his counsel, Peyton Gordon, Esq., and informed 
petitioners that in his management of the finances of defend- 

38 ant International Sales Corporation he had kept no regular or 
other books of accounts, that said corporation had opened no 

bank account except one in the Commercial National Bank which 
had not been used, that no profits under the contracts referred to in 
the bill of complaint herein had been earned, and that he had not 
more than $70 on hand belonging to the corporation. Said Mearns 
further stated to petitioners that he could, and would, prepare a 
statement of account which would show all receipts and disburse¬ 
ments in detail. Said Mearns, however, wholly failed to furnish any 
such statement, and, by letter of August 13, 1918, petitioners called 
his attention to his failure so to do, as follows: 

“You have already been notified of the fact that the undersigned 
are receivers appointed June 25, 1918, by the Supreme Court of the 
District of Columbia, in Spaulding vs. Mearns et al., Equity No. 
35,608, to take over and hold that part or portion claimed by the 
plaintiff as averred in the bill of complaint in said cause of the 
profits theretofore and thereafter derived from the certain contracts 
referred to in said bill. 

On said June 25th, and again on the following day June 26th, we, 
and each of us, called upon you to turn over to ua as such receivers 
the funds referred to. We were, however, informed by you that you 
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had no regular or other books of account, and that the enterprise had 
no bank account except one in the Commercial National Bank which 
you did not use, further that no profits under said contracts had been 
earned, and that you had not more than $70 on hand belonging to 
the enterprise. You further advised us that you could, arid would, 
prepare a statement of account which would show all receipts and 
disbursements in detail. This you have so far wholly failed to do. 

In view of the length of time that has elapsed, and of the import¬ 
ance of prompt compliance by you with the demands made upon you, 
we hereby demand that you turn over to us before 10 o’clock A. M. on 
Thursday, August 22, 1918, the amount to which we, as receivers are 
entitled under the aforesaid order, and also that you at the same time 
furnish us with a detailed statement of all receipts and disbursements 
in relation to the contracts referred to in said order and bill of com¬ 
plaint. 

Should this demand be not complied with by the day and hour , 
named, we shall be compelled to at once report the matter to the 
Court for immediate appropriate action by it,” 

Defendant Mearns replied by letter of August 21, 1918, as follows: 

“Under date of the 13th of August you have written me re¬ 
questing certain information in the matter of the suit of Spaulding 
against Messrs. Tucker K. Sands, James A. Cahill and myself. 

It is throughly well known to you, and it has been known to you 
at all times, that since the issuing of the Court order in( this pro¬ 
ceeding that all of the records of the association known as 
39 the International Sales Corporation have been out df my pos¬ 
session ; that I am no longer interested in that concern and 
that all of the other parties to this suit either have access to this 
memoranda or actually have it under their control. 

While your statements purporting to be answers made by me 
relative to the affairs of the International Sales Corporation are not 
entirely accurate in detail, I desire never-the-less, to re-affirm my 
view that there are not now any profits within the meaning of your 
demand nor can there be while a considerable outstanding indebted¬ 
ness remains unpaid and while sums due the enterprise remain un- 
' collected. 

Under an order of Mr. Justice Hitz I will file on or before the 16th, 
of September an amended answer to your Bill in the above case for 
the information of the Court.” 

Petitioners again wrote said Mearns on August 27, 1918, as follows. 

“We have your letter of the 21st inst., addresed to Mr. Sullivan, 
in response to our communication to you of the 13th inst., written 
in our Capacity as Court Receivers. 

We note your statement,- 

‘that since the issuing of the Court order in this proceeding that all 
of the records of the association known as the International Sales 
Corporation have been out of my (your) possession; that I am no 
longer interested in that concern and that all of the other parties to 
this suit either have access to this memoranda or actually have it 
under their control.’ 
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We gather from this statement that you have no intention of 
furnishing us with the promised itemized statement showing in 
detail the receipts and disbursements during your management, your 
present declination being on account of your claim that the ‘records’ 
and ‘memoranda’ containing the necessary data are under the con¬ 
trol of ‘other parties’. In view of this position on your part, we think 
you will realize that it is incumbent upon you to promptly. advise 
us, specifically and in detail, just what ‘records’ and ‘memoranda’ are 
referred to by you as' being in the control of ‘other parties’ and 
as containing the data required to prepare an itemized detailed 
statement of receipts and disbursements during your management. 
We will then be in a position to call upon the ‘other parties’ to give 
us the information, but, in the absence of such specific advices from 
you, we must look to you entirely in the matter. Please let us hear 
from you by return mail.” 

Said Mearns did not respond to said communication of August 
27, 1918, and petitioners again wrote him on September 20, 1918, 
as follows: 

“As receivers, appointed by the Court in Spaulding vs. Mearns, 
et al. Equity No. 35,608, Supreme Court of the District of Columbia, 
we are still without any detailed or other report from you such as we 
requested. 

We have succeeded in obtaining data showing a profit of $4,663.44, 
to have been realized by you from the units furnished to Potomac 
Shipbuilding Co., also $8,110.69 from units furnished to York River 
Shipbuilding Co., also $2,739.05 from units furnished to U. S. Mari¬ 
time Corporation, and in addition $657.99 from forging ingots 
furnished to McConway Torley Co. You are accordingly requested 
to turn over to us at once 50% of the last named sum, and 25% of 
each of the other named sums, in order that we mav hold 
40 the same, under the Order of Court appointing us. 

The International Sales Corporation advises us that they 
have requested you to account for or explain certain large items of 
moneys received by you in these matters, and that you have so far 
failed, and apparently declined, to receive from” the post-office 
authorities the last registered letter sent you on the subject. As you 
have seemingly ignored us also in this matter, and refrained from 
giving us any specific explanation, we beg to advise you that unless 
a full and complete explanation of everything is in our hands by 
one week from today, we will be compelled to ask the Court to com¬ 
pel you to appear and give the information in Court.” 

Said Mearns has not communicated with petitioners since these 
last two communications, but his new counsel, Messrs. D. W. Baker 
and Harry A. Grant, have informed petitioners from time to time 
that said Mearns was out of the City and that the matters would be 
attended to promptly upon his return. Recently, petitioners learned 
that said Mearns has returned to the City, but he has not communi¬ 
cated with petitioners in any way. 

2. Petitioners are informed”and believe that the figures set forth in 
their letter to said Mearns of September 20, 1918, are true and 
accurate, and that said Mearns is deliberately withholding from pe- 
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titioners as Receivers the portions of said funds required to be col¬ 
lected by them under the aforesaid order of June 25, 1918. Peti¬ 
tioners me in support hereof, and make a part hereof, the annexed 
affidavit of Alton N. Huttel. 

Wherefore, the premises considered, petitioners pray: 

1. That a rule to show cause issue against defendant William A. 
Mearns as to why he should not be compelled to give a detailed ac¬ 
counting to petitioners covering the matters concerned in ihe order 
entered herein June 25, 1918, and also why he should not! be com¬ 
pelled to forthwith turn over to petitioners the portion of fuiids called 
for by said order, and further why he should not be punished for con¬ 
tempt for his past interference with the performance of the duties 
of the receivers since their appointment. 

2. That all further orders that may be appropriate be entered 

herein in aid of the receivership. 

41 3. That petitioners, as Receivers, may be given instructions 

to guide them in the further performance of their duties, in 
view of the difficulties encountered. 

MABRY C. VAN FLEEtT, 
GEORGE E. SULLIVAN, 

Receivers. 


District of Columbia, To icit: 


George E. Sullivan, being first duly sworn, deposes and says that 
he has read the foregoing Petition by him subscribed, and fenows the 
contents thereof, and that he verily believes the facts therein stated 
to be true. 


Subscribed and sworn to before me this — day of November, 1918. 


****** *j 

I - 

i 

42 Supporting Affidavit of Alton N. Huttel. 

District of Columbia, To wit: 

7 i 

i 

Alton N. Huttel, being first duly sworn, deposes and says that he 
is an accountant of long experience, having been engaged in the 
business for about nineteen years; that from about January 1, 1918, 
he has been conducting an investigation into the financial j affairs of 
the International Sales Corporation, which affairs were »under the 
control of William A. Mearns; that he found no books of acoount, 
but had to conduct a long and involved correspondence with persons, 
firms and corporations with which said corporation had hqd, or was 
having, dealings, and also had to examine into numerous letters and 
papers on hand, in order to ascertain the financial status of sdid corpo¬ 
ration’s business; that affiant’s investigation disclosed the follow¬ 
ing facts: 

(1) The profit realized from the units furnished to thej Potomac 
Shipbuilding Co. amounted to $4,663.44, and was realized prior to 
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July 15, 1918, about which date the Government canceled the fur¬ 
nishing of further units by said Potomac Shipbuilding Co. 

(2) The profits realized from units furnished to the York River 
Shipbuilding Co. amounted to $8,110.69. 

(3) The profits realized from units furnished to the U. S. Mari¬ 
time Corporation amounted to $2,739.05. 

(4) The profits realized from forging ingots furnished to Me- 
Conway Torley Co., and referred to in the bill of complaint in this 
cause, amounted to $657.99. 

(5) William A. Mearns had charge of all receipts and 
43 disbursements during the period preceding the appointment 
of the receivers in this cause; that his dealings show receipts 
aggregating $35,772.75, and disbursements aggregating $3,582.95, 
or a net balance of unaccounted for receipts amounting to $32,189.80; 
that on, to wit, November 15,1918, William A. Mearns stated to this 
affiant that said figures are approximately correct, subject to office 
expenditures of which he promised tp give affiant a statement last 
week, but failed to do so, and also subject to an item of about $1,900 
which said Mearns claimed to have disbursed for a carlod of trenails 
and promised to exhibit to affiant his canceled check showing same, 
but failed to do so; and that said Mearns further stated to affiant that 
he has the funds representing the balance aforesaid. 


Subscribed and sworn to before me this — day of November, 1918. 


Memorandum. 

November 25, 1918.—Appearance of W. J. Dow’ for defendants 
Tucker K. Sands, James A. Cahill, Fred S. Swindell and Interna¬ 
tional Sales Corporation, entered. 

* * * * * * * 

44 Rule to Show Cause. 

Filed November 25, 1918. 

Upon consideration of the Petition of the Receivers filed herein 
the 20th d^y of November, 1918, and of the supporting affidavit 
annexed thereto, it is, by the Court, this 25th day of November, 1918, 
ordered, that defendant William A. Mearns show cause, if any he 
has, at 10 o’clock A. M. on the first Friday occurring more than two 
days after service of a copy of this order upon him, why- 

(1) He should not be punished for contempt for interference with 
the performance of the duties of the Receivers herein; 

(2) He should not be compelled to give a detailed accounting to 
petitioners covering the matters concerned in the order entered 
herein June 25,1918; 
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(3) He should not be compelled to forthwith turn o\1er to pe¬ 
titioners the portion of funds called for by said order of June 25, 

1918. , | 

JENNINGS BAILEY, 

Justice . 

(Endorsed.) 

Served a copy of the within rule on William A. Mearns, person¬ 
ally : Nov. 25,1918. ! ' 

J MAURICE SPLAIN, 

U. S. Marshal. 


45 Answer of William A. Mearns to the Rule to Show Cause. 


Filed December 6, 1918. 

Answering said petition, your respondent says: 

That he has not interfered with the receivers in the performances 
of their duties, and that he has carefully read over said petition and 
he fails to find any part thereof which charges him with interfering 
with the receivers. That receivers were appointed on the 25th day 
of June, 1918, by this court to take over and hold pendente lite or 
until further order of this court, that part or portion claimed by the 
plaintiff as averred in the bill of complaint herein, or the profits here¬ 
tofore and hereafter derived from certain contracts referred to in 

said bill. . # j 

Respondent says that said receivers conferred with him and de¬ 
manded that he turn over certain moneys due them when in truth 
and fact there have been no profits on said contracts mentioned. 

That it is utterly impossible to determine the profits of any one of 
the said contracts mentioned until said contracts are completed and 
all the moneys due thereon paid, and that after said moneys are paid 
it will be necessary to compute the expenses for handling same which 
will have to be deducted in order to show the net profits. That none 
of the contracts mentioned in said bill have been fully liquidated. 
That respondent has no knowledge that the profits of thte Potomac 
Shipbuilding Company contract amount to $4,663.44, nor has he 
any figures or books in his possession that would show any such profit. 
That at the time of the appointment of the receivers said contract 
was not completed and that no part of any profit or money received 
on said contract passed through the hands of your Respondent. 
46 Respondent also says that he has no knowledge that there 

was a profit of $8,110.69 made from the units furnished to 
the York River Shipbuilding Company, for at the time of the ap¬ 
pointment of the receivers in this cause said contract was incom¬ 
plete, and no such sum as $8,110.69 as profits passed through his 
hands. That before the completion of said contract and before the 
appointment of said- receivers, some moneys from said cohipany did 
come into his hands, and that with a portion of said moneys re- 
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spondent paid some of the debts due on said contract and there are 
still debts due on said contract. That as far as his personal knowl¬ 
edge is concerned said matter between the York River Shipbuilding 
Company and said corporation has not been fully adjusted. That 
after the matters are adjusted, the persons pretending to act as the 
officers of said company are the ones who should account for said 
moneys and not respondent. 

Respondent further says that at the time of the appointment of 
the receivers in the above cause the United States Maritime Corpo¬ 
ration contract was not completed, and no such sum as $2,739.05 as 
profits on said contract with said corporation came into his hands. 
Respondent further says that he has received some money on said 
contract, but that he used a portion thereof for liquidating some of the 
debts against said contract, and that as far as he knows said con¬ 
tract is still incomplete, and debts still due in regard thereto. That 
if the persons pretending to act as officers of said coq>oration have 
adjusted said contract then the moneys coming into the hands of 
these men are the profits on said contract and not any money in the 
possession of your respondent. 

Respondent now has in hand the sum of $657.99 received as com¬ 
mission on the contract of the McConway-Torley Company, and he is 
willing, pending the determination of said contract, and if ordered 
bv court, to turn over to said receivers one-half of said sum. 
47 The above sum represents part of certain commissions re¬ 

ceived from said company for negotiating certain contracts for 
material manufactured by said company and because it is part of 
commission as stated it is of a totally different nature than the sums 
claimed as profits on the other contracts named herein. 

Respondent further says that there are no profits on said con¬ 
tracts with said Shipbuilding Companies as far as he knows, and that 
when the receivers were appointed all of said contracts were not com¬ 
pleted and liquidated, and that there are claims outstanding on all 
of the contracts and that if the persons pretending to act as officers 
of said corporation since the appointment of the receivers have suc¬ 
ceeded in adjusting said contracts then they have in their possession 
moneys received from said adjustment and should pay the profits, 
if any, on said several contracts. That respondent has personal 
knowledge that Alton N. Huttle has since the appointment of said 
receivers collected approximately $30,000.00 on said contracts of said 
corporation. 

Respondent further says that on or about ihe 27th day of May 
1918, all the books, papers and files relative to these several contracts 
were taken from his office by the agents of the Department of Justice 
and that he has not seen them since nor had access to them, except 
that he has seen some of them in the possession of Alton N. Huttle 
and in his presence did attempt to adjust the several contracts between 
respondent and Tucker N. Sands and James A. Cahill, respondents 
in this cause. 

Respondent further says that the said International Sales Com¬ 
pany was incorporated and it was owned by your respondent and the 
said Sands and Cahill. That said corporation has outstanding a 
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large number of debts and also has outstanding a large njimber of 
accounts due it. That your respondent was acting for the $aid com¬ 
pany as President and Manager until the time the Department 

48 of Justice entered his office and took away the files ipentioned 

aforesaid, together with certain papers. j 

Respondent further says that prior to said meeting and phen said 
corporation was a going concern it was carried on as thoughj respond¬ 
ent Sands and Cahill were co-partners, and that all of tip moneys 
that came into their possession were used for the benefit of jsaid con¬ 
tracts with said corporation by the said parties aforesaid; thatj respond¬ 
ent further says that ihe plaintiff in this cause avers and clajims indi¬ 
vidual liability on the part of your respondent for the sap debts of 
said corporation and that respondent is advised if that be sp, he has 
a right to hold any moneys in his hands for the purpose of j liquidat¬ 
ing said liabilities. ! 

Respondent further says that not until a full accounting {with said 
alleged officers of said corporation and the corporation aforesaid can 
it be determined what profits, if any, have been made on jsaid con¬ 
tacts, and that he is willing and ready if required by coup to turn 
over 50% of the McConway-Torley Company profit because of the 
reasons stated aforesaid, but he has no moneys in his hands {that rep¬ 
resent any profits on any of the other contracts at this timej 

Respondent further says that he has obligated himself personally 
to pay some of the debts of said corporation including the d£bt of the 
Galvanized Products Company of approximately $11,000.00; and that 
he is ready and willing to act as with his co-defendants and the said 
alleged officers of said corporation in order to pay the debts of said 
corporation and in order that he may be freed from any! personal 
liabilitv. 

%j _ 

Respondent again says that he has never interfered with nor has 
lie obstructed in any manner the said receivers aforesaid; that he ha ■ 
in no way placed himself in contempt of court, and he has nothing - 
that the court can require him to pay over; that he has np moneys 
that are profits of said several corporations mentioned in said 

49 rule to show cause except as hereinbefore set forth. 

Respondent says that said plaintiff has no such contract as 
alleged in said bill which said matter has already been put at issue 
by the bill and answer in this cause. 

Respondent further says that in order to protect and preserve the 
assets and liabilities of said International Sales Corporation, although 
he is advised he was ous'ed without authority of law, he is willing 
to aid the said alleged treasurer in collecting said claims arid paying 
said liabilities, and in a reasonable time the claims will have been 
collected and debts all paid, and a proper adjustment made of the 
profits on the said several contracts. 

Respondent further says that he has read the report of said Huttel 
and that he has in his hands no such sum as mentioned therein, and 
so advised that the said Huttel and that your respondent has taken 
up with the said Huttel the amount if any, in possession ofj respond¬ 
ent, due the said International Sales Corporation. 
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Respondent further says that plaintiff claims only an amount of 
25% of the profits alleged to be made on the three certain Shipbuild¬ 
ing contracts; The Potomac Shipbuilding Company, the York River 
Shipbuilding Company and the United States Maritime Company; 
also 50% of the profits alleged to be made on the McConway-Torley 
Company, of which respondent has only a portion thereof as herein¬ 
before stated. 

Respondent says that it is impossible at present for him to com¬ 
pute the profits on said contracts because there are debts outstanding 
against said contracts of approximately $50,000.00 and that as the 
persons who are acting as officers of said corporation have modified 
and altered these contracts in a manner unknown to your respond¬ 
ent, an accounting or statement of ultimate profits would be valueless 
until such time as the persons acting as officers of said corporation 
have completely and finally liquidated all indebtedness and 
50 set aside the residue of assets. 

That when that time comes your respondent is ready and 
willing to act with the said alleged officers of the said corporation and 
see that the profits, if any, are set aside in accordance with the order 
appointing the receivers herein. 

Having fully answered, your respondent prays that the rule issued 
against him be dischaged with costs. 

WILLIAM A. MEARNS. 

DANIEL W. BAKER, 

HARRY A. GRANT, 

Attorneys for Respondent, William A. Mearns. 


District of Columbia, ss: 

William A: Mearns, beijig first duly sworn deposes and says that 
he has read over the foregoing answer by him subscribed and that he 
knows the contents thereof; that the matters and things therein con¬ 
tained to the best of his knowledge are true and those things stated 
upon information and belief he believes to be true. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this 6 dav of December, 1918. 

JOSIE A. GORMAN, [seal.] 
Notary Public , D. C . 


51 Order Directing Mearns to Turn Over Certain Funds, &c. 

Filed December 9, 1918. 

* * * * * * * 

Upon consideration of the petition of the receivers herein filed No¬ 
vember 20, 1918, and of the rule to show cause issued thereon No¬ 
vember 25, 1918, and the answer thereto of defendant William A. 


29 


W1I. A. MEARNS VS. GEO. E. SULLIVAN’, RECEIVER. 

Mearns. and af'er argument of counsel, It is, by the Courtj this 9th 
day of December, 19LS, adjudged and ordered, as follows: 

1st. That the defendant William A. Mearns forthwith turn over 
to Mabry C. Van Fleet and George E. Sullivan, Receivers herein, one- 
half of the sum of $657.99 referred to in said petition and admitted 
in' said answer. 

2nd. That defendant William A. Mearns shall present a precise 
and definite answer herein to the other matters set up in the afore¬ 
said petition and supporting affidavit, such further answer to be filed . 
herein on or before the 13lh dav of December, 1918. 

JENNINGS BAILER, 

Justice. 

I 

52 Additional Answer of William A. Mearns to Rule to Shaw 

Cause Issued November 20, 1918. 

Filed December 27,1918. ! 

Answering said rule your respondent makes each and elvery part 
of his answer filed on the 6th day of December, 1918, a part of this 
answer, and avers that each and every fact therein set out is true and 
asks that the Court treat the verification to this answer as the proper 
verification to said answer filed on the 6th day of December, 1918. 

Respondent further says that the order of June 25, 1918[ appoint¬ 
ing receivers in the above cause is as follows: j . 

“Adjudged and ordered, that Mabry C. Van Fleet and Qeorge E. 
Sullivan be and they are hereby appointed receivers herein to take 
over and hold pendente lite or until further order of the Court, that 
part or portion claimed by the plaintiff, as averred in the bijff of com¬ 
plaint herein, of the profits heretofore and hereafter derived! from the 
certain contracts referred to in said bill. Said receivers shall give 
bond in the sum of Five Thousand Dollars to be filed hereiji and ap¬ 
proved by the Court before entering upon the performance of their 
duties/’ 

That said receivers gave bond as aforesaid and that they immedi¬ 
ately made demand upon your respondent for certain sums jof money 
which they alleged were in his hands. Your respondent now states 
to the Court that he never had, or has he now any sums of money in 
his possession that constitute a part or portion of the profits on said 
alleged contracts; that there are, as far as your respondent 

53 knows, no profits on said contracts, and that the ordej* appoint¬ 
ing receivers entitled them only to receive the part portion 

of the profits heretofore and hereafter derived on said several con¬ 
tracts referred to in said bill. That said order in no way balled for 
the delivery of any moneys in possession of your respondent to the 
said receivers; but that said receivers were receivers of profits alone 
and nothing else. Respondent further says that after skid inter¬ 
views with said receivers in which he explained to them ^hat there 
were no profits on the said several contracts, he heard nothing more 
from them until he received, and after said rule to show capse, dated 






. 
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Nov. 2o, 1918, was served upon him, a letter referred to in said pe¬ 
tition. That said rule served upon him called for three specific 
things; first; “Why he should not be punished for contempt for inter¬ 
ference with the performance of the duties of the Receivers herein”; 
your respondent denies that he has ever interferred with the per¬ 
formance of the duties of the said receivers. Second; “Why he 
should not be compelled to give a detailed accounting to petitioners 
covering the matters concerned in the order entered herein June 25, 
1918”; Respondent says that said order heretofore referred to and 
set out in this answer in no way calls for any detailed accounting 
or calls upon him to give to your petitioners anything whatsoever, 
nor does the order of June 25th, 1918, cover any matters but merely 
refers to the appointment of receivers to receive certain profits which 
said profits your respondent says upon information and belief do not 
exist. Respondent further says that he can not give a detailed ac¬ 
counting covering said contracts alleged in said bill because 

54 since the appointment of said receivers he has not had posses¬ 
sion or the books and papers in reference to said contracts, 

but that if any detailed statement is to be given in regard to the said 
several contracts same should be given by the affiant Huttle and not 
by respondent. Third: “Why he should not be compelled to forth¬ 
with turn over to petitioners the portion or funds called for by said 
order of June 25, 1918.” Answering this portion of said order re¬ 
spondent says that as stated aforesaid he has never had, nor has he 
now in his possession any profits or any portion of any profits on said 
several contracts mentioned aforesaid. Your respondent again says 
upon information and belief that there were no profits on said several 
contracts. , 

Further answering your respondent says that plaintiff in his said 
bill claims 25% of the three contracts mentioned and 50 % of the 
fourth contract mentioned. That upon information and belief your 
respondent says that said three contracts are not fully consum-ated, 
settled and completed and that there is no way, at the present time, 
to determine what profits were made on them, if any; that there are 
outstanding against said contracts approximately $50,000.00 debts, 
and there is outstanding for collection in favor of said contracts about 
an equal sum and that unless or until said amount is collected, and 
said debts are paid, no settlement can be made on said several con¬ 
tracts. 

Further answering your respondent says that he has no knowledge 
of the profits on the Potomac Shipbuilding Company contract 
amounting to $4,663.44, nor has he any figures or books in his pos¬ 
session that would show any such profit. That as stated aforesaid said 
contract is not completed, and it is utterly impossible to de- 

55 termine whether there are any profits on said contract. That 
at the time of the appointment of said receivers said contract 

was not completed and that no part or portion of any profits or money 
received on said contract came into or passed through the hands of 
your respondent; that $30,000.00 on said * contract was in some 
way paid to the said Sands, defendant herein, and that upon the dis¬ 
covery of said payment aforesaid your respondent compelled said 
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i 

Sands to put same to the credit of -said International Salles Com¬ 
pany at the Commercial National Bank and that said mbney was 
drawn against by certain creditors of the said defendant corporation, 
said International Sales Company and was used in that wayj and that 
your respondent never had custody of said money, nor hall he ever 
drawn any of said money out of said bank, but all was draM r n out by 
the creditors of said International Sales Company. 

Your respondent further says that he has no knowledge that there 
was a profit of $8,110.69 made from the units furnished to tjhe Yorke 
River Shipbuilding Company as alleged for the first time }n the pe¬ 
tition filed by the receivers, and calls for a strict proof of that fact. 
He further says that said said amount cannot be a profit on said 
Yorke River Shipbuilding Company contract because upon infor¬ 
mation and belief he says that said contract is not completed in that 
there are outstanding certain debts on said contract, and | there are 
also due certain sums of money on said contract which ha^e not yet 
been paid and until said money is paid on said contract | and said 
debts due, it is utterly impossible to arrive at a profit. . j 

Respondent further says he did receive a certain sum pf money 
payable on said contract and that he used the greater part 

56 thereof in the payment of debts of said International Sales 
Company and that he has in his possession the sum pf $2,250, 

received on said contract but that said sum in no sense constitutes 
a part of any profit made on said contract. 

Respondent further says that he has no knowledge of p profit of 
$2,739.05 as profits on the U. S. Maritime Corporation contract for 
the first time set out in said petition and calls for the strict proof 
thereof; that on information and belief he says that sijich profit 
does not exist as said contract is not complete and there are istill debts 
due on said contract and some collections to be made thereof, and 
that it is utterly impossible at the present time to determine the 
profits, if any, on said contract. 

Your respondent further says that said contract was aljtered and 
the exact condition in relationship between the said company and 
the* International Sales Company at the present time is uriknown to 
your respondent. Respondent further says that he did I receive a 
sum of money on said contract but that he expended a }arge part 
thereof for debts due by the International Sales Company, j That the 
same was paid in the ordinary course of business, and tljat he has 
now in his possession moneys Teceived on said contract in tljie amouht 
of $1,790, which said amount in no sense is part of any profits on 
said contract. 

Further answering as to both contracts your respondent says that 
there is due against them the sum of $11,000.00 same being due the 
Galvanized Products Company, which your respondent I has obli¬ 
gated himself to pay said company; that there is due th^ Lebanon 
Valley Iron and Steel Company approximately $45,000.00 

57 which said amount your respondent has obligated himself 
to pay in part. That your respondent says that until the debts 

are paid that there are no profits on said several contracts, namely, 
three contracts; that the said sum of $45,000.00 is due oil the said 




32 VM. A. MEARNS VS. GEO. E. SULLIVAN, RECEIVER. 

three contracts, the exact proportion of -which can only be determined 
bv a careful examination of the books of the International Sales 
Company, which said books are not in the possession of your re¬ 
spondent. 

Your respondent however says that from the money on said pur¬ 
chases made there is at least $35,000.00 still due to the Lebanon 
Valley Company and should be charged up against the Yorke River 
Shipbuilding Company and that the balance be divided on the other 
two contracts. 

Your respondent further says that there are other debts due and 
owing by the International Sales Company that are chargeable 
against the said three contracts, the exact proportion of which your 
respondent cannot state because he has not in his possession the 
books and papers necessary to make such statement but until the 
International Sales Company debts are fully paid and proportioned 
among the said contracts, it is utterly impossible to determine what 
the profit, if any, is on said contracts. That for this reason and as 
well as for other reasons stated in this answer your respondent has 
not in his possession and never has had any moneys that could in 
any way, shape, or form be treated as profits on the said several con¬ 
tracts. That 1 the profits, if any, are in the amount still to be col¬ 
lected and which should be collected by the International Sales 
Company. 

Respondent further says that there has never been a meeting of the 
directors of the International Sales Company, or the officers 
58 thereof, to take up the question of the profits, if any, that have 
1 een made on these said several contracts, and that no one with 
any authority from said company has ever determined what profits, 
if any, have been made on said several contracts. That no sum as 
profits has eyer been set aside as profits on said contracts, and your 
respondent s&ys that he is now ready and willing as stated in his 
former answer to co-operate with the International Sales Company 
in collecting the moneys due and in paying the said debts it owes and 
in making distribution of the profits, if any, after collecting the 
claims and settling the debts. 

Your respondent further says that in his original answer in the 
equity suit filed he stated he had no moneys in his hands as profits, 
and in his answer filed on the 6th of December, 1918 admitted that 
he has in possession the sum of $657.98 under the McConwav-Torley 
Company contract. That both statements are true because at the 
time of filing his answer to said equity suit said contract had not been 
completely performed and said commission earned as profit. 

Having fully answered your respondent prays that the rule issued 
against him be discharged with costs. 

WILLIAM A. MEARNS. 


DANIEL W. BAKER, 
HARRY A. GRANT, 

Attorneys for Respondent. 
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District of Columbia, ss: | 

William A. Mearns being first duly sworn deposes and says that 
he has read over the above answer by him subscribed and knows the 
contents thereof; that the matters and things therein stated of his 
own personal knowledge are true, and those things therein stated on 
information and belief he believes to be true. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this 19th day of [December, 
1918. 

JOSIE A. GORMAN, | [seal.] 
Notary Public, D . C . 


59 


M emorandum. 


January 31, 1919.—Appearance of C. H. Merillat for (defendant 
William A. Mearns, entered. 

60 Supplemental Answer and Exhibit. . j 

i 

Filed February 17, 1919. j 

* * * * * * j * 

For further and supplemental and explanatory answer to the rule 
to show cause issued against him the defendant William A. Mearns 
respectfully states to the court: 

That the accountant, Huttel referred to in the petition j of the re¬ 
ceivers is auditor of the Terminal Taxi Cab Company of this city in 
which either the defendant Sands or the defendant Cahill is a stock¬ 
holder and as this respondent is informed was elected Treasurer of 
the International Sales Corporation at an alleged annual rjaeeting of 
the corporation at which this respondent was deposed or Superseded 
or attempted to be deposed or superseded as President of said corpora¬ 
tion by said Sands & Cahill and one Swindell and respondent at¬ 
taches hereto a letter setting forth the alleged proceedings.! 

Respondent states that the day of this so-called annual meeting 
was the day he turned over to the Department of Justice pis papers 
regarding contracts with the Government. 

Respondent further stales that as respondent is informed since the 
said Huttel took charge of the finances of the International Sales Cor¬ 
poration the said Hutlel has collected of the outstanding debts due the 
International Sales Corporation, whether the said concern be a valid 
corporation or merely a partnership, some $30,000 and that there 
are still other sums due which the said Huttel is proceeding to collect 
as respondent is informed. Respondent further states that notwith¬ 
standing this fact the said Huttel has referred to this respondent per¬ 
sons having bills due by the International Sales Corporation and re¬ 
spondent has felt compelled to pay the same. Respondent states that 
the said Huttel as respondent is informed has money on h^nd of the 

3—3276a 
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International Sales Corporation and if any money should be 

61 accounted for to the plaintiff Spaulding, which respondent de¬ 
nies, the said Huttel should be called by the receivers to pay 

over the same. Respondent denies, however, any obligation, right 
or power to require the payment of money as profits or any right, 
power or duty of the court to decree any sum as due or any account¬ 
ing to be made until it is first ascertained and decreed after hearing 
that either respondent or any of the other parties to this bill is liable 
to account, as partner or otherwise, to the plaintiff* Spaulding. 

Respondent states further that respondent never had any notice 
of any application to be made to the court for a receiver; that he never 
consented to a receivership and had had no hearing with reference 
thereto. That the defendant Swindell undertook unlawfully to take 
charge of the International Sales Corporation in the interest of him¬ 
self and of thfe defendants Sands and Cahill, all of which said defend¬ 
ants are liable to this respondent in damages, and thereafter a re¬ 
ceivership appears to have been directed upon a petition filed and 
consented to on the same day by Mr. Van Fleet as representing all 
persons except this respondent and respondent states that the pur¬ 
pose of these interlocutory proceedings he avers to be to fix and fasten 
liability upon this respondent and to secure funds of this respondent 
in advance of any determination of the cause and without there first 
having been determined any liability on the part of this defendant 
to make any accounting to any person whatsoever as moneys held 
by this respondent for said party, respondent stating that he is under 
personal liability to pay debts arising out of the enterprise for which 
respondent is personally liable, in excess of any funds or moneys of 
any sort that he has in his possession. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this 12th dav of February, 
1919. 

[seal.], HARRY J. GERRITY, 

Notary Public , D. C. 

62 Fred S. Swindell, 

Attorney and Counsellor at Law, 

Washington, D. C. 

June 24, 1918. 

Mr. W. A. Mearns, c/o International Sales Corp., Munsey Bldg., City. 
Dear Sir : 

At the annual meeting of the stockholders of the International 
Sales Corporation of Washington, D. C., which was regularly called 
the following directors were elected to hold office until the next an¬ 
nual meeting: 

Fred S. Swindell, 

William J. Dow, 

Alton N„ Huttel. 
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At the subsequent directors’ meeting held immediately after the 
stockholders’ meeting the following officers were elected: j 

President : Fred S. Swindell. 

Vice-President and Treasurer: Alton N. Huttel. 

Secretary: William J. Dow. 

This letter will be presented to you by Mr. William Ji Dow, the 
Secretary of the company, and you are hereby directed frj turn over 
to him possession of the company’s offices in the Munsey P^ldg., being 
Rooms 358 and 359 and 360, with all the contents therein, all the 
books and records of every nature and description belonging or ap¬ 
pertaining to the company’s business and offices, and all; money or 
funds of every nature and description belonging to the cqmpany in¬ 
cluding bills receivable, bank pass books, check stubs and checks. 

Vcry trulv yours, 

FRED S. SWINDELL. (Signed.) 

F.S.S./L.F.S. 

i 

[Endorsed:] Sup. Ct. D. of C. Equity 35,608. Morril B. Spauld¬ 
ing vs. William A. Mearns. Supplementary Answer arid Exhibit. 
C. H. Merillat, Atty. for Defendant. 

63 Order Discharging Rule to Show Cause. 

Filed February 21, 1919. 

* * * * * * j * 

On consideration of the rule to show cause issued herein on the 
20th day of November, 1918, requiring the defendant to show cause 
why he should not be adjudged in contempt and why he|should not 
pay certain moneys over to the receivers appointed herein jit is by the 
Court this 21st day of February, 1919, after hearing the petition of 
the receivers and the several answers of the defendant Mearns to the 
rule and after argument by counsel adjudged and ordered that the 
rule to show cause aforesaid be and the same hereby is discharged, 
without prejudice to the receivers to file a new or amended petition, 
the receivers to retain the sum turned over to them by said Mearns. 

JENNINGS BAILfCY, 

! Justice . 

! 

64 Amended Petition of Receivers for Relief Against Defendant 

Mearns, Etc . 

Filed February 25, 1919. j 

* * * * • * * J * 

The Amended Petition of Mabry C. Van Fleet and | George E. 
Sullivan, Receivers appointed herein June 25, 1918, Respectfully 
states: 

1. On the day of their appointment as Receivers to tal^e over and 
hold that part or portion claimed by plaintiff, as averred; in the bill 
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of complaint in the above cause, of the profits theretofore and there¬ 
after derived from the certain contracts referred to in said bill, pe¬ 
titioners called upon defendant William A. Mearns, delivered to him 
a certified copy of the aforesaid order of appointment of petitioners, 
and demanded that he turn over to petitioners as such receivers the 
funds referred to. Said defendant Meams claimed the privilege of 
consulting counsel before complying with the demand. On the 
following day, June 26,1918, the demand was repeated by petitioners, 
after much difficulty in seeing said defendant Mearns, who refused to 
respond to knocks at the door of the oflices occupied by him in the 
Munsey Building, but did respond to telephone call immediately 
thereafter and following such telephone call endeavored to get out of 
the offices before petitioners should arrive, but, as the telephone call 
had been from another floor in the same building, he was inter¬ 
cepted by petitioners just outside of the offices rooms as he was hastily 
leaving. Later in that day said defendant Meams called upon pe¬ 
titioners, with his then counsel, Peyton Gordon, Esq., and informed 
petitioners that in his management of the finances of de- 
65 fendant International Sales Corporation he had kept no regu¬ 
lar or other books of account, that said corporation had opened 
no bank account except one in the Commercial National Bank which 
had not been used, that no profits under the contracts referred to in 
the bill of complaint herein had been earned, and that he had not 
more than $70 on hand belonging to the corporation. Said Mearns 
further stated to petitioners that he could, and would, prepare a state¬ 
ment of account which would show all receipts and disbursements 
in detail. Said Mearns, however, wholly failed to furnish any such 
statement, and still fails and refuses so to do. By letter of August 13. 
1918, petitioners called his attention to his failure so to do, and he 
replied by letter of August 21, 1918, as follows: 

“Under date of the 13th of August you have written me requesting 
certain information in the matter of the suit of Spaulding against 
Messrs. Tucker K. Sands, James A. Cahill and myself. 

It is thoroughly well known to you, and it has been known to you 
at all times, that since the issuing of the Court order in this proceed¬ 
ing that all of the records of the association known as the Interna¬ 
tional Sales Corporaton have been out of my possession; that I am no 
longer interested in that concern and that all of the other parties to 
this suit either have access to this memoranda or actually have it 
under their control. 

While your statements purporting to be answers made by me rela¬ 
tive to the affairs of the International Sales Corporation are not en¬ 
tirely accurate in detail, I desire never-the-less, to re-affirm my view 
that there are not now any profits within the meaning of your demand 
nor can there be while a considerable outstanding indebtedness re¬ 
mains unpaid and while sums due the enterprise remain uncollected. 

Under an order of Mr. Justice Hitz I will file on or before the 16th 
of September an amended answer to your Bill in the above case for the 
information of the Court.” 

Petitioners again wrote said Mearns on August 27,1918, as follows: 

“We have your letter of the 21st inst., addressed to Mr. Sullivan, in 
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response to our communication to you of the 13th inst. ? written in our 
capacity as Court Receivers. 

We note your statement,- 

‘that since the issuing of the Court order in this proceeding that all 
of the association known as the International Sales Corporation have 
been out of my (your) possession; that 1 am no longer interested in 
that concern and that all of the other parties to this suit either have 

access to this memoranda or actually have it under thejir control/ 

| 

We gather from this statement that you have no iiitention of 
furnishing us with the promised itemized statement showing in 
detail the receipts and disbursements during your manage- 
66 ment, your present declination being on account of your 
claim that the ‘records’ and ‘memoranda’ containing the 
necessary data are under the control of ‘other parties.’ In view of 
this position on your part, we think you will realize that_ it is in¬ 
cumbent upon you to promptly advise us, specifically and in detail, 
just what ‘records’ and ‘memoranda’ are referred to by you as being 
in the control of ‘other parties’ and as containing the data 'required to 
prepare an itemized detailed statement of receipts and disbursements 
during your management. We will then be in a position to call upon 
the ‘other parties’ to give us the information, but, in the absence of 
such specific advices from you, we must look to you entirely in the 
matter. Please let us hear from you by return mail.” 

Said defendant Hearns did not respond to said communication of 
August 27, 1918, and petitioners again wrote him on September 20, 
1918, as follows: 

“As receivers, appointed by the Court in Spaulding vs. Mearns, 
et al., Equity No. 35,608, Supreme Court of the District oft Columbia, 
we are still without any detailed or other report from you such as we 
have requested. j 

We have succeeded in obtaining data showing a profit of $4,663.44, 
to have been realized by you from the Units furnished to Potomac 
Shipbuilding Co., also $8,110.69 from units furnished to York 
River Shipbuilding Co., also $2,739.05 from units furnished to U. S. 
Maritime Corporation, and in addition $657.99 from forging ingots 
furnished to McConway Torley Co. You are according^ requested 
to turn over to us at once 50% of the last named sum, and 25% of 
each of the other named sums, in order that we may hold the same, 
under the order of Court appointing us. 

The International Sales Corporation advises us that they have 
requested you to account for or explain certain large item$ of moneys 
received by you in these matters, and that you have so far failed, and 
apparently declined, to receive from .the post-office authorities the 
last registered letter sent you on the subject. As you have seem¬ 
ingly ignored us also in this matter, and refrained front giving us 
any specific explanation, we beg to advise you that unless a full and 
complete explanation of everything is in our hands by one week from 
today, we will be compelled to ask the Court to compel you to appear 
and give the information in Court.” 
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Said defendant Mearns has never responded to this last communi¬ 
cation. 

2. Subsequent to said September 20, 1918, defendant Interna¬ 
tional Sales Corporation collected a net profit of $1814.50 from the 
forging ingots furnished to McConway Torley Co., which sum was 
made up of a receipt of $2423.70 of Oct. 26, 191S, from McConway 
Torley Co., less’ a disbursement of $609.20 of Oct. 28, 1918, to Rolpii 
Mills & Co. in connection therewith. On January 13, 1919, these 
receivers collected from said International Sales Co. $907.25, 
67 being 50% of the aforesaid net profit of $1814.50. 

3. Previous to June 1, 1918, said defendant Mearns col¬ 
lected a net profit of $657.99 from the forging ingots furnished to 
McConway Torley Co., which sum was made up of a receipt of 
$872.99 of May 22, 1918 by him from McConway Torley Co., less a 
disbursement of $215 of May 22, 1918 by him to Rolph Mills & Co. 
in connection therewith. On or about Dec. 10, 1918, these re¬ 
ceivers collected from said defendant Mearns $328.99, being 50% 
of the aforesaid net profit of $657.99 collected by him from the 
forging ingots contract referred to in the bill of complaint in this 
cause. Said payment was not made by said defendant Mearns until 
after a rule to show cause had been issued and served upon him 
herein regarding the same, being the rule issued herein November 
25,* 1918, in response to which rule said defendant Mearns admitted 
having “in hand” the aforesaid net profit of $657.99 which he had 
realized previous to June 1, 1918, but gave no explanation of his 
statement to these receivers of June 26, 1918, recited in paragraph 
1 of this petition, that he had not more than $70 on hand belonging 
to the corporation. 

4. Previous to the appointment of these receivers on June 25, 
1918, said defendant Mearns collected from the contracts concerned 
in this cause for furnishing units to shipbuilding companies the 
following sums: 


1917. 

Dec. 12. York River Shipbuilding Co. $2,178.11 

18. Lebanon Valley Iron & Steel Co. 2,361.95 

1918. 

Jan. 7. U. S. Maritime Corp. 16,502.71 

Feb. 20. W. A. Smith & Co. 8,143.63 

25. St. Louis Malleable Casting Co. 178.28 

May 2. York River Shipbuilding Co. 5,252.12 

3. Cattie Bros. Corp. 282.96 


$34,899.76 

and the total disbursements by him in connection therewith so far 
as can be ascertained were: 


1918. 

Feb. 15. Empire Galvanizing Co. 

Jdar. 24. Empire Galvanizing'Co. 

June 17. St. Louis Malleable Casting Co- 


$1,250. 

38.07 
2,079.88 

-$3,367.95 
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68 leaving a net balance of $31,531.81 unaccounted fojr by said 
defendant Mearns, in addition to the aforesaid $657.99 re¬ 
ceived by him from the forging ingots aforesaid. Said unaccounted 
for balance of $31,531.81 amounts to .considerably more than the 
total net profits realized from the units furnished under the con¬ 
tracts concerned in this cause with the Potomac Shipbuilding Co., 
the York River Shipbuilding Co., and the U. S. Maritime Corpora¬ 
tion. The total net profits realized from the units furnished to the 
Potomac Shipbuilding Co. have amounted to $4,663.44, from the 
units furnished to the York River Shipbuilding Co. $8,110.69, and 
from the units furnished to the U. S. Maritime Corporation $2,- 
739.05, together aggregating $15,513.18. And the refusal of said 
defendant Mearns to account for the aforesaid balance of $31,531.81 
leaves the defendant International Sales Corporation without the 
necessary funds to pay outstanding obligations arising .under said 
contracts. In an answer filed herein December 19, 1918, said de¬ 
fendant Mearns claims to have had nothing to do with the moneys 
received from the Potomac Shipbuilding Co., whereas the fact is that 
he well knew that on March 16, 1918 a receipt of $31,614.46 from 
the Potomac Shipbuilding Co. was deposited to the credit j>f the In¬ 
ternational Sales Corporation in its bank account at the Commercial 
National Bank, Washington, D. C., and lie personally accepted the 
following sight drafts which were actually paid out of saijd deposit, 
namely: 

Mar. 22, 1918, by W. A. Smith & Co. L $450 

Apr. 13, 1918, by W. A. Smith & Co.1 500 

On or about Apr. 15, 1918, Lebanon Valiev Iron & Steel Co. 30,000 

May 3, 1918, by W. A. Smith & Co.... “. L 600 

| $31,550 j 

j 

leaving a balance in said bank account of only $64.46, to which de¬ 
fendant Mearns evidently referred when telling these receivers that 
he had not more than $70 on hand belonging to the corporation, at 
which time he concealed from these receivers the figures! hereinbe¬ 
fore set forth. The aforesaid three sight drafts by W. A. 

69 Smith & Co. so accepted by defendant Mearns did not repre¬ 
sent proper or legitimate expenditures, but amounts advanced 

by him to “stake” said W. A. Smith & Co., of Harrisonburg, Va. 

The only other payment by said Potomac Shipbuilding Co. was $17,- 
395.70 on May 17, 1918, which amount was paid over to the Leba¬ 
non Valley Iron & Steel Co. for moneys owing to it foif materials 
supplied in connection with the units furnished to the shipbuilding 
companies under the contracts referred to in the bill herein. Said 
defendant Mearns is well aware of the fact, and the fact is, that the 
aforesaid payments, aggregating $47,395.70, made to the Lebanon 
Valley Iron & Steel Co. out of the funds received from th|c Potomac 
Shipbuilding Co. inured to the benefit of the contracts referred to in 
the bill herein for furnishing units to the three named shipbuilding 
companies. Of the above recited net profits realized from the afore- 
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said three shipbuilding companies, and aggregating $15,513.18, the 
International Sales Corporation has only $263.75, consisting of the 
aforesaid $64.46 in bank and $199.29 received Sept. 23, 1918 from 
St. Louis Malleable Casting, Co. Practically all of said net profits 
are in the hands of defendant Mearns, and vet in a recent answer 
filed by him in this cause he admits having “in his possession' 7 only 
$2250 received on the York River Shipbuilding Co. contract and 
only $1790 received on the U. S. Maritime Corporation contract. 
However, these two amounts aggregate $4040, and the 25% claimed 
by the plaintiff with respect to the aforesaid $15,513.18 amounts to 
only $3878.30, so that defendant Mearns admits having in his pos¬ 
session sufficient of the funds upon which pjaintiff claims a lien to 
enable full payment to be made by him to these receivers. While 
these receivers find that a payment of $19,000 was made by the York 
River Shipbuilding Co. on Aug. 1, 1918, subsequent to the termi¬ 
nation of the management by defendant Mearns of the Inter¬ 
national Sales Corporation, these receivers further find that 
70 said $19,000 draft was endorsed over to the Lebanon Valley 
Iron & Steel Co. in payment of moneys properly due said 
last named Company under these contracts. And while a payment 
of $8,165.06 was made by the U. S. Maritime Corporation about 
Nov. 1, 1918, that identical remittance went direct to the Galvanized 
Products Co. in payment of an account due under these contracts. 

5. These receivers represent that said defendant Mearns refuses 
to turn over the aforesaid 25%, or any part thereof, although de¬ 
mand has been made upon him therefor bv these receivers, and the 
demand is met by the evasive response on his part that he does not 
know whether there have been any profits under the contracts, and 
further that he disputes that the funds in his possession constitute 
the part or portion of such profits to which these receivers are en¬ 
titled. The International Sales Corporation does not oppose the 
turning over to these receivers of the aforesaid 25%, and the funds 
in the possession of said defendant Mearns admittedly come under 
its control and dominion, rather than that of defendant Mearns, 
who admits in his letter , of Aug. 21, 1918, hereinbefore quoted, 
that he is “no longer interested in that concern. 77 

Wherefore,.the premises considered, petitioners pray: 

I. That a rule to show cause issue against defendants William A. 
Mearns and International Sales Corporation as to why they should 
not be required, jointly and severally, to forthwith turn over to 
petitioners the part or portion of funds called for by the order 
herein of June 25, 1918 appointing receivers, and particularly the 
sum of $3878.30 recited in the foregoing petition. 

II. That all further orders that may be appropriate be entered 
herein in aid of the receivership. 

MABRY C. VAN FLEET, 
GEORGE E. SULLIVAN, 

Receivers. 
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71 District of Columbia, To wit: 

George E. Sullivan, being first duly sworn, deposes and says that 
he has read the foregoing Petition by him subscribed, and knows the 
contents thereof, and that he verily believes the facts therein stated 
to be true. 

GEORGE E. SULIilVAN. 

Subscribed and Sworn to before me this 25 day of February, 1919. 
[seal.] H. A. JEFFERS, 

Notary Public, D. C. 


Supporting Affidavit of Alton N. Huttel. 
District of Columbia, To wit: 


Alton N. Huttel, being first duly sworn, deposes and says that he 
is an accountant of long experience, having been engaged in the 
business for about nineteen years; that from about January 1, 1918 
he has been investigating the financial affairs of the International 
Sales Corporation; that its affairs were managed by deferidant Wil¬ 
liam A. Mearns until the latter part of June 1918; that affiant found 
no books of account, but had to conduct a long and involved corre¬ 
spondence with persons, firms and corporations with which said cor¬ 
poration had had, or was having, dealings, and also had tb examine 
into numerous letters and papers on hand, in order to ascertain the 
financial status of said corporation’s business; that affiant has read 
the foregoing and annexed Amended Petition and the figures therein 
given, and they correctly set forth the financial situation in the 
matter respecting defendant Mearns, on the one hand, and said 
International Sales Corporation, on the other; and that, about No¬ 
vember 15, 1918, said Mearns admitted to affiant approximately 
$30,000 as being the unaccounted for balance which he had on hand, 
stating further that it was subject to office expenditures of 
72 which he promised to give affiant a statement, bpt failed to 
do so, and also subject to an item of about $1,900 fqr a carload 
of trenails as to which said Mearns promised to exhibit to affiant his 
canceled check, but failed to do so. 

ALTON N. HUTTEL. 

| 

Subscribed and sworn to before me this 25th day of February, 1919. 
[seal.] H. A. JEFFERS, 

Notary Public, D. C. 

I - ' 


I 
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Rule to Show Cause. 


Filed February 25, 1919. 
******* 

Upon consideration of the Amended Petition of the Receivers filed 
herein the 25th day of February, 1919, and of the supporting affi-* 
davit annexed thereto, It is, by the Court, this 25th day of February, 
1919, Ordered, that defendants William A. Mearns and International 
Sales Corporation show cause, if any they have, jointly and severrally, 
why they should not be required to forthwith turn over to petitioners 
the part or portion of funds called for by the order herein of June 
25, 1918 appointing receivers, and particularly the sum of $3878.30 
recited in said Petition, this rule being returnable at 10 o’clock A. M. 
on the first Friday occurring more than two da vs after service of a 
copy of this order upon each of said defendants. 

By the Court : 

JENNINGS BAILEY, 

Justice. 

(Endorsed.) 


Served a copy of the within rule on Wm. A. Mearns personally: 
FebV 27, 1919. 

MAURICE SPLAIN. 

U. S. Marshal. 


74 Answer to Rule to Show Cause. 

Filed March 7, 1919. 

' ****** * 

The defendant William A. Mearns for answer to the rule to show 
cause issued against him on the amended petition of Mabry C. Van 
Fleet and George E. Sullivan, receivers, respectfully states: 

1. For answer to paragraph 1 of said amended petition respondent 
states that the receivers named were receivers appointed soley for the 
purpose of conserving interests, if any, of the plaintiff, herein, and 
that the plaintiff claimed in his original bill of complaint to be en¬ 
titled only to a proportion of the “net profits” and not to be entitled to 
any funds that might be payable on account of the contracts referred 
to and the order appointing the receivers appointed them receivers 
merely for profits, meaning net profits, and further, as will appear 
from an inspection of the bill of complaint, the plaintiff Spaulding 
did not claim to be entitled to separate profits on each contract but 
merely to be entitled to a share or proportion of any profits realized out 
of all the contracts mentioned and operations of the so-called Inter¬ 
national Sales Corporation, the plaintiff Spaulding not claiming a 
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right in his bill of complaint to a share of profits realized out of one 
contract in the event there were losses to be made arising out of any 
other contract. 

Further answering respondent states, for the information of the 
court, and in order that it may know and appreciate the tirue pur¬ 
pose and intent of the present petition that the facts with re- 

75 spect to the International Sales Corporation, so-called, are as 
follows: 

By an arrangement between the defendants, Cahill^ Sands 
and this respondent it was agreed that they would endeavor to pro¬ 
cure contracts from shipbuilding agents of the United Stages Ship¬ 
ping Board for the supply of iron and similar materials needed by 
the Shipping Board in the construction of wooden ships. It was 
understood and agreed that the three persons named would conduct 
the enterprise of procuring the contracts from shipbuilders and act¬ 
ing as a middleman for these materials between iron and steel manu¬ 
facturers and the shipbuilders but that all of the work and manage¬ 
ment would fall upon and be left to this respondent, witn merely 
such occasional financial aid and other assistance as the other two 
persons named might be able or be called upon by respondent to 
render. The matter was discussed by them with respondent in the 
presence of the defendant Swindell who advised incorporation and 
the name International Sales Corporation was selected. At this time 
the defendants Cahill & Sands were officers of the Commercial Na¬ 
tional Bank of the City of Washington and Swindell was their at¬ 
torney. Alton N. Huttell was an employee of either Cahill or Sands 
and perhaps both in corporations in which they were interested. 
Sands and Swindell likewise were interested in a newly formed enter¬ 
prise known as the Potomac Ship Building Corporation. 

No stock in the International Sales Corporation at any time re¬ 
spondent’s connection with the enterprise prior to his attempted 
ousting therefrom ever was actually turned over to the forties in 
interest, namely, Messrs. Cahill & Sands and respondent nor was the 
corporaited form of organization attempted to be maintained prior 
to the suit brought by the plaintiff Spaulding but later pro- 

76 ceedings were dated back. No money ever was paid in to the 
treasury of the corporation for capital or share account. All 

of this was well known to said Spaulding who had left the Shipping 
Board as an employee and become General Manager of the Potomac 
Ship Building Corporation aforesaid. Subsequent to the Spaulding 
suit the defendants Cahill and Sands became apprehensive, they 
having contemplated only very small personal contributions to the 
enterprise, that they might be held to considerable personal responsi¬ 
bility, as partners, to the plaintiff Spaulding and thereupon and 
thereafter the defendant Swindell with the aid of the defendant Dow, 
who was associated with him in the practice of law, attempted to 
give the similitude of an active corporation to the International Sales 
Corporation. 

The work of the enterprise had been conducted by respondent act¬ 
ing as President and a son of respondent acting as Secretary and 
Treasurer. The defendants Cahill and Sands and Swindell en- 
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deavored to have Alton Huttcll made Treasurer and respondent 
would not agree thereto and likewise refused to agree to keeping a 
bank account in the Commercial National Bank because of experi¬ 
ence which respondent had in the improper delay in payment and 
substantial dishonor of drafts and obligations he had incurred as will 
be hereinafter set forth. The receiver Mabry C. Van Fleet was an 
associate in law of the defendant Swindell and was unknown to re¬ 
spondent until introduced to him by the defendant Swindell after the 
institution of the Spaulding suit. 

The three rooms occupied in the Munsey Building as offices were 
rented by respondent in his own name and respondent was solely 
liable for the rent and expenses of the same and likewise incurred 
sundry obligations and expenses in connection with the enter- 

77 prise on his personal account and it was largely due to the 
longtime personal acquaintance of respondent with manu¬ 
facturers that it was possible to obtain contracts for the furnishing 
of the iron material that it was agreed and contracted in the name 
of the International Sales Corporation, respondent and his associ¬ 
ates would deliver to the Shipping Board. 

For these reasons and because respondent had agreed with the 
only other real parties to the enterprise, Messrs. Sands & Cahill, for 
the acquisition of their rights and interests on the basis of respond¬ 
ent making them whole for their small advances and respondent 
assuming the obligations of the enterprise, the consummation of 
which agreement, however, the said Sands & Cahill proceeded to en¬ 
deavor to block and nullify. The respondent conducted the enter¬ 
prise very largely as a private enterprise and not a corporate enter¬ 
prise and he is advised and therefore states that it is a matter of grave 
doubt whether the International Sales Corporation be a corporation 
in fact and in law. 

Petitioner states that at no time did he consent to the appointment 
of receivers in this cause nor did he ever have notice of an application 
for a receiver. That he did sign a stipulation to hold intact any 
profits, meaning net profits, of the International Sales Corporation 
but he denies that there have ever been any net profits from the 
enterprise nor that there can be any net profits until the debts of the 
enterprise have been paid, which respondent states has not yet hap¬ 
pened, there being outstanding debts largely in excess of any funds 
which respondent or the socalled International Sales Corporation 
has in hand. Respondent further states that by said stipu- 

78 lation however all the rights of respondent were reserved and 
he denies the plaintiff has any right to a discovery or an ac¬ 
counting from respondent until and unless in the event the court in 
accordance with due process of law shall first find and charge that the 
plaintiff Spaulding was a partner or quasi-partner in the enterprise 
and has an agreement in law or in equity — entitled him to a share in 
the profits and this right of plaintiff respondent denies, has taken 
issue upon and stands prepared to disprove. 

Further answering the rule to show cause and for a specific refer¬ 
ence to paragraph one of the petition respondent states that pe¬ 
titioners did present him a copy of their appointment as receivers. 
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Respondent asks for an opportunity to consult counsel whereupon 
the said receivers attempted to intimidate him and to deny him that 
right and said to him that they were bearers of a court order and 
had no authority to grant such request. Respondent then asked for 
20 minutes to consider the matter and that request the petitioners 
refused. Respondent read the order and informed the petitioners 
that according to the order of the court they were receivers of profits 
only and not of any funds that petitioner might have in his posses¬ 
sion and that there were no profits and'that as a business itoan he 
knew there could be none until the contracts and obligations of the 
company were first met. 

Respondent states that he is advised and therefore answers that 
his position in this respect is correct and that he is also under no 
legal or equitable duty or obligation to make any discovery or ac¬ 
counting to the petitioners until subsequent to the determination of 
the right of the plaintiff to a share in the profits of the enterprise as 
partner or quasi-partner. . jblpA':^ 

79 Respondent states that at the time petitioners endeavored 
to communicate with him in the Munsey Building Respond¬ 
ent was about to leave the office for a consultation respecting his 
rights in the identical business petitioners had in hand and in view of 
his previous experience of the day before did not desire any inter¬ 
view with them except with his counsel, Mr. Peyton Gordon, present. 

Respondent admits that he never opened a bank account} in the 
name of the International Sales Corporation but states that the de¬ 
fendant Sands and Alton N. Huttell purported to have opened one 
in that name in the Commercial National Bank and there was $70 
therein when petitioners attempted to obtain from respondent in¬ 
formation and discovery to which they were not entitled and that 
respondent truthfully answered questions propounded to hipi when 
he stated the International Sales Corporation had $70 in bapk. 

Respondent is advised and therefore states that petitioners’ de¬ 
mands for details of the affairs of the International Sales Corpo¬ 
ration was and is in excess of their right and authority in law| and in 
equity and of their powers under the order appointing therja. 

Respondent states that no dividends have been declared or paid 
by the enterprise whether a corporation or a partnership, that no 
salaries have been fixed and so far as he is aware no payments on ac¬ 
count of salaries made since organization. That many debts re¬ 
main unpaid, the debts so unpaid being in excess of any moneys 
which respondent has in hand or so far as he is aware which is in the 
hands of the International Sales Corporation and that no profits can 
be set aside until the creditors are paid, the only present pur- 

80 pose or object of the enterprise, whether a partnership or a 
corporation, being to wind up its contracts and obligations 

and terminate its existence. 

Respondent has no knowledge that the present pretended manage¬ 
ment of the International Sales Corporation ever has held any meet¬ 
ing or taken any action looking to a definite segregation of any sum 
either as profits, surplus or dividends. The plaintiff Spaulding for 
whom petitioners are receivers does not claim to be entitled to any- 
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thing other than an equal share with respondent and said Sands & 
Cahill of the net profits and since there are no net profits as yet and 
large outstanding debts respondent denies that anything whatsoever is 
due by him or the International Sales Corporation to the receivers 
and denies the right of the plain tiff or the receivers to be directed as 
preferred shareholders entitled to paramount rights above creditors 
instead of being subordinate to claims of creditors. 

Respondent admits writing the letter dated August 13, 1909, and 
states that the conditions therein set forth did and still do exist to the 
best of his knowledge and belief. As to the letter of petitioners dated 
August 27, 1918, respondent states that the same was merely written 
after controversy had arisen for use in court and is a mere self- 
serving declaration; that the petitioners and the pretended officers of 4 
the International Sales Corporation have repeatedly examined the 
memoranda received from the Department of Justice concerning the 
contracts in question and that respondent cannot give a detailed ac¬ 
counting without himself having, as he has not, the said memoran¬ 
dum covering as it does the contracts of the enterprise. 

81 Respondent states that the letter of September 20, 1908, 
was never delivered to respondent nor so far as he knows w’as 

any effort made to deliver it. 

2. Answering paragraph 2 respondent states that the amount 
therein named as having been collected from the McConway Torley 
Co. never passed through his hands and he has no knowledge of the 
facts alleged. 

3. Answering paragraph 3 respondent states that the McConway 
Torley Co. contract was one for y com missions only and was not like 
or similar in any respect to the other contracts, which were not con¬ 
tracts on commission at all but contracts as to which the enterprise, 
whether represented by respondent or by the International Sales Cor¬ 
poration agreed for fixed amounts to deliver certain material and take 
the risk of profit or loss. In view of the strictly commissioned nature 
of the McConway Torley Contract respondent while in doubt as to 
the right of the International Sales Corporation to any part of the 
commission, the same being a private matter of respondents the re¬ 
spondent did concede the setting aside of certain moneys received as 
commissions but only upon express assurances that the title to said 
fund or commission could be determined later without prejudice. 

* 4. Answering paragraph 4 respondent denies the right of peti¬ 
tioners to the discovery and accounting therein attempted to be as¬ 
serted. Respondent further states however that the allegations of 
fact set forth in said paragraph are inaccurate and are confused and 
have been purposely so stated as not to make possible an accounting. 
Respondent denies again that there are any profits from the enter¬ 
prise and states that there are many and large debts outstanding and 
many charges yet to be made against the sums received, whether by 
respondent or the so-called International Sales Corporation. No 
sums were received from the Lebanon Valley Iron and Steel 

82 Co. nor from W. A. Smith and Co. nor from Cat-tie Bros. The 
petitioners have attempted to state an account as though all 

the moneys received were profits well knowing that there have been 
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paid out of the moneys received much in liquidation Of obligations 
incurred and much expenditures or agreements for expenditures 
formed the consideration for the payment of the sum set forth. Re¬ 
spondent denies that the present action is an action by the Inter¬ 
national Sales Corporation and that the plaintiff has any right of 
participation in the internal management of affairs at this time and 
in this proceeding. Respondent states that the expenditures incident 
to the conduct of the business have been heavy, that thejre are many 
overhead charges and that the said Alton N. Hultell admitted to re¬ 
spondent that he knew that there were many deductions to be made 
from the amounts stated by him to have been received but said that 
he had to start somewhere and therefore had simply stated what he 
knew as to figures without attempting to assert that they were the 
profits of the enterprise and in which the plaintiff Spaulding would 
share. 

Respondent denies any knowledge with respect to the alleged com¬ 
pletion of ihe contract with the Potomac Ship Building Company 
and respondent states that if the same has been completed then it is 
the result of concessions and compromises made without his knowl¬ 
edge, consent or acquiescence and entitling him to an accounting 
with respect to the same, in a proper proceeding, from the parties un¬ 
dertaking the same. 

Respondent denies that any sums passed through his hands at any 
time in connec'ion with the contract of the Potomac Ship Building 
Co. Respondent states that he made a contract with the Leb- 
83 anon Valley Steel & Iron Co. under which there was settled 
through respondent and his contracts with said steel and iron 
company some $40,000 of material furnished to the Potomac Ship 
Building Co. After notification from the bank and receipt of a 
pass book undertaking to show a deposit of $31,000 respondent noti¬ 
fied the Lebanon Valley Co. to draw on them for $30,000 of that 
amount that was due and owing to said company. They did so but 
the money was not there. Respondent endeavored to collect a 
voucher he held from the Potomac Ship Building Co. on account of 
the material for which this contract had been given. The Potomac 
Company in which the defendants Sands & Swindell were officers said 
they could not collect the money represented by the voucher unless 
respondent first receipted for the money. Respondent complained 
to the defendant Cahill that this was not.good business but upon the 
said Cahill stating to respondent that if respondent would receipt for. 
the same and put the voucher in his, Cahill’s hands he, Cahill, would 
see nothing happened. Respondent however did not receive the 
money and subsequently telephoned to the Baltimore office of the 
Shipping Board stating that he had supplied $40,000. of material to 
the Potomac Ship Building Co. but had . not received one penny 
therefor and asked who was at fault. The auditor for the shipping 
board inquired if respondent meant literally that he never had re¬ 
ceived a penny whereupon respondent replied in the affirmative. The 
said auditor then wrote respondent that their receipt showed that re¬ 
spondent had been paid $30,000 on account. Respondent replied 
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that the ease was as bad as he feared as the money never had reached 
him. Thereafter the auditor showed respondent payments of tile 
money on a series of debts as having been made upon respond- 

84 ent’s receipted bills. Respondent impor uned the defendants 
Sands & Cahill to obtain the money for him and finally told 

the defendant Cahill that Sands was with both the Potomac Ship 
Building Co. and the International Sales Corporation and that Sands 
should get out of respondent’s enterprise which Sands later agreed to 
do. Finally in the presence of the said Alton N. Huttell the defend¬ 
ant Sands reported he had put $30,000 to the credit of the Interna¬ 
tional Sales Corporation at the Commercial National Bank but this 
had not been and was not done. The said Huttell signed checks 
taking $15,000 out of the bank without respondent’s joint signature 
as required by the by-laws of the International Sales Corporation and 
dated back a check two days before the $30,000 ultimately was de¬ 
posited. Finally after being held at the Commercial National Bank 
for some weeks the Lebanon Valley draft was honored but the process 
indulged in with reference thereto had greatly damaged and injured 
respondent, the $30,000 in question being money that the Potomac 
Ship Building Company should have paid into respondent’s hands 
months before.- It was in view’ of this condition of affairs that re¬ 
spondent refused to open an account in the Commercial National 
Bank of which the said Sands at that time was Vice President and 
Cashier as well as being an officer of the Potomac Ship Building Com¬ 
pany. Respondent is advised and upon his information and belief 
states that the said Huttell loaned to said Sands the $15,000 with¬ 
drawn immediately upon deposit of the $30,000 odd in the Commer¬ 
cial National Bank and which should have made, the draft given law T - 
ful by this respondent to the Lebanon Valley Iron and Steel Co., the 
purpose of the opening of the account being intended to deceive this 
respondent in order to give the Potomac Ship Building Co., 

85 officered by the defendants Sands & Swindell, time to make 
good an equal sum paid the Potomac Co. by the United States 

Shipping Board for the sole and specific purpose of paying the debt 
the Potomac Ship Building Co. owed to the International Sales Cor¬ 
poration and w’hich had been deferred to other uses some six weeks 
before. It was only because of respondent’s vigorous protest to the 
Shipping Board that there w’as a hurried opening of a pretended ac¬ 
count in the Commercial National Bank. 

Respondent submits that this statement does show’ the correctness 
of the answers heretofore previously made and now adopted by this 
respondent that he has not on hand and that they never passed 
through his hands any part of the moneys received from-the Potomac 
Ship Building Co. contract but he states that the draft for $30,000 
of the Lebanon Valley Iron & Steel Co. which petitioners stated was 
given on or about April 15, 1918, the petitioners and the said Alton 
N. Huttell well knew’ was given on or about March 20, 1918, and the 
drafts referred to W. A. Smith and Co. were given likewise because 
moneys were due and owing said concern and in the belief on the 
part of respondent that the $31,531.81 w’ould be on hand to meet 
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said obligations but in no other sense whatsoever save as herein set 
forth can this respondent be said to be a party to the Potomac Ship 
Building Co. contract, the other defendants having improperly at¬ 
tempted to and having in actual fact taken the matter by unlawful 
means out of the hands of this respondent. 

The moneys paid to W. A. Smith & Co. were made necessary be¬ 
cause the Liberty Wood Working Co. of this city owned by the de¬ 
fendant Cahill, then Vice President of the Commercial National Bank 
had failed to comply with its contract obligations tp manu- 

86 facture and deliver material contracted for lawfully through 
this respondent, whether acting as a partner or in behalf of 

the International Sales Corporation. The moneys paid to said Smith 
were made after the defendant Cahill had repeatedly urged respond¬ 
ent to get someone else to manufacture the treenails the Libeifty Wood 
Working Co. had failed to supply and after the said Cahill had ad¬ 
vised respondent to make the best bargain possible. Respondent 
states that the arrangement made with Smith would have been a 
valuable asset had the defendants not attempted with the aid of the 
defendant Fred S. Swindell and the defendant Dow, to hold an un¬ 
lawful meeting of the International Sales Corporation and ousted this 
respondent therefrom to his great damage, by electing Swindell Presi¬ 
dent and Dow Secretary,, in the interests of the real parties Cahill & 

Sands. i 

Respondent has heretofore made answer with respect to these pro-, 
ceedings and with respect to the taking out of his hands of all the 
records, books and papers of the enterprise that could be reached. He 
further states that since these defendants placed Alton N. Huttell in 
charge the said Huttell has collected more than $30,000 of obliga¬ 
tions due to the enterprise and that the said Huttell admits tjhat there 
is a large amount of money yet to be collected and that there is out¬ 
standing a large amount of debts, until an ascertainment of which 
there can be and is no net profits of the enterprise nor until there has 
been paid the moneys due to this respondent on account of obliga¬ 
tions he has been compelled to incur by reason of the foregoing pro¬ 
ceedings aforesaid. 

Respondent states that the said Huttell as he understands is the 
Treasurer of the International Sales Corporation and respond- 

87 ent denies that in this proceeding he is under any obligation 
or liability to give an accounting to the International Sales 

Corporation or to the petitioners for such use as the other defendants 
hereto may make thereof. 

Respondent states that the said Huttell has referred to this respond¬ 
ent many and numerous small creditors instead of paying them out of 
moneys collected by him and respondent has been compelled to make 
payment of the same. 

Respondent further states that the International Sales Corpora¬ 
tion owes the Galvanized Products Co. some $10,677 but that owing 
to the refusal to pay the same on the part of the International Sales 
Corporation or its neglect to pay the same respondent has felt com¬ 
pelled to and has given to the said Galvanized Products Co. his per- 

4—3276a 
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sonal note for 1 the entire indebtedness some $10,677 and likewise has 
promised to make-good a claim of the Lebanon Valley Steel & Iron 
Co. amounting to a considerable sum and by reason of these matters 
and things and until their adjustment and a full and complete ac¬ 
counting there are no net profits and it is impossible to ascertain and 
determine what sum if any represents the net profits and the propor¬ 
tions and amounts due thereout by this respondent and by the other 
parties to this cause. 

Respondent stands ready and willing to make an accounting in 
the cause at the proper time and provided the court with due process 
of law adjudicates and decrees finally the plaintiff Spaulding is a 
partner or quasi-partner in the enterprise and entitled to a one-fourth 
share or other determinative share of the “net profits,” but until 
such time he stands upon his right to refuse discovery, ac- 
88 counting or payment of moneys for the use and benefit of the 
said Spaulding. 

Respondent adopts the answers heretofore made by him so far as 
applicable as answers to the amended petition. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this 6th day of March, 1919. 

FRANK B. TIPTON, 

[seal.] Notary Public. 

Commission expires November 8, 1921. 


89 Answer of International Sales Corporation to Rule. 

Filed March 7, 1919. 

* * * * * * * 

Comes now the defendant, International Sales Corporation, and 
for answer to the rule to show cause issued in the above entitled case 
on the 25th day of February, 1919, says: 

One. As to paragraph one of the amended petition this defendant 
says that it can neither admit nor deny the allegations therein con¬ 
tained, for the reason that it relates to matters occurring entirely 
between the said receivers and defendant, William A. Mearns. 

Two. As to paragraph two of said amended petition this defend¬ 
ant admits that it collected from the said McConway Torley Company 
the sum of Two Thousand four hundred twenty-three and seventy- 
hundredths dollars ($2,423.70) on or about October 26, 1918, on 
account of certain forging ingots furnished by the said McConway 
Torley Company and sold by this defendant through the said Rolph 
Mills & Co., and that there accrued to the said Rolph Mills & Com¬ 
pany on account of said transaction the sum of six hundred nine and 
20/100 dollars ($609.20), which this defendant paid to the said 
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Rolph Mils & Company on or about October 28,1919, and that there 
remained in the hands of this company as the proceeds from the 
aforesaid transaction the sum of Eighteen hundred fourteen and 
50/100 ($1814.50) Dollars, which said last mentioned sum (represents 
the profits arising from the aforesaid transaction less such expenses 
as were incurred on behalf of this defendant in connection there-: 
with, as to which said expenses other than as herein set forth 

90 this defendant has no present record or knowledge, f<j>r the rea¬ 
son that said transaction was negotiated by this company while 

defendant, William A. Mearns, was its president, and so far as this de¬ 
fendant has been able to discover after diligent search and inquiry the 
said defendant William A. Mearns, made no record of expenses if 
any other than herein mentioned incurred on behalf of this defend¬ 
ant in connection with said transaction, and that therefore it appears 
from the records of this company so far as available that the profits 
from the aforesaid transaction were Eighteen hundred fourteen and 
50/100 ($1814.50) Dollars. This defendant further says that of 
said last mentioned sum it paid to the receivers in this case the sum 
of Nine hundred seven and 25/100 ($907.25) Dollars, which said 
sum was paid on January 13, 1919. 

Three. As to paragraph three of said amended petition this de¬ 
fendant has no actual knowledge of the allegations therein con¬ 
tained other than that it is informed and believes that said defendant, 
William A. Mearns, did collect said sum of Eight hunderd seventy- 
two and 99/100 ($872.99) Dollars from the said McConway Torley 
Company on or about the 22nd day of May, 1918, on account of the 
furnishing of certain forging ingots by the said McConway Torley 
Company and that the said defendant Mearns paid the sum of Two 
hundred fifteen ($215) Dollars to the said Rolph Mills & Company 
on or about May 22,1918, on account of said transaction and that the 
net proceeds therefrom amounted to Six Hundred fifty-seven and 
99/100 ($657.99) dollars, which said last mentioned sum represented 
profits due and accruing to this defendant on account of thq aforesaid 
transaction, less such expenses as were incurred on behalf <j>f this de¬ 
fendant in connection therewith, as to which said expenses other than 
as herein set forth this defendant has no present record or knowledge, 
for the reason that the said transaction was negotiated by this com¬ 
pany while defendant William A. Mearns was its president, 

91 and so far as defendant has been able to discover after diligent 
search and inquiry the said defendant William A. Mearns 

made no record of expenses if any other than herein mentioned in¬ 
curred on behalf of this defendant in connection with said trans¬ 
action and that therefore it appears from the records of this company 
so far as available that the profits from the aforesaid transaction 
were Six Hundred fifty-seven and 99/100 ($657.99) Dollars. 

Four. As to paragraph four of said amended petition this de¬ 
fendant says that for many months past it has been endeavoring to 
compile a record of the financial transactions of said company for a 
period during which defendant William A. Mearns was its president 
and was managing its affairs and as a result thereof this defendant 
is informed and believes that the said defendant Mearns did collect 
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upon the contracts concerned in this case for furnishing units to 
certain shipbuilding companies named in said amended petition the 
sums set forth in said paragraph four, aggregating Thirty-four thou¬ 
sand eight, hundred ninety-nine and 46/100 ($34,899.76) Dollars 
and that the said defendant, Mearns, made total disbursements in 
connection with the aforementioned contracts of the sums set forth in 
said paragraph four, aggregating Three thousand three hundred 
sixty-seven and 95/100 ($3,367.95) Dollars, and that as far as this 
defendant has been able to ascertain no other sums were expended by 
the said Mearns on account of the aforementioned contracts and that 
there remains in the hands of the said defendant, Mearns, a sum un¬ 
accounted for by him to this defendant in addition to the aforemen¬ 
tioned six hundred fifty-seven and 99/100 ($657.99) Dollars re¬ 
ceived by him from the aforesaid forging ingots transaction, in the 
amount of Thirty-one thousand five hundred thirty-one and 81/100 
($31,531.81) ; and this defendant further says that the said de¬ 
fendant, Mearns, on or about November 15, 1918, admitted to 

92 this defendant through its treasurer, Alton N. Huttel, that the 
unaccounted for balance which he had in his hands belong¬ 
ing to this defendant was approximately Thirty Thousand ($30,000) 
Dollars subject to certain office expenditures, as to which the said 
Mearns promised to give the said Huttel a statement, but which state¬ 
ment the said Mearns failed to furnish, and also subject to a further 
credit of about Nineteen hundred ($1,900) Dollars on account of a 
certain carload of treenails, as to which the said Mearns promised 
to exhibit to the said Huttel his cancelled check but which he failed 
to do. This defendant further says that it appears from such record 
of the financial transactions of this defendant, both while it was un¬ 
der the management of the said Mearns and since to this date, that 
when all the moneys due it and all the expenses to be paid by it on 
account of the contracts mentioned in paragraph four of the said 
amended petition have been collected and paid out respectively the 
profits realized from said contract will amount to fifteen thousand 
five hundred thirteen and 18/100 ($15,513.18), subject however to 
any items of expense which may be found to be properly chargeable 
against any or all of said transactions.. This defendant admits that 
the failure and refusal of defendant Mearns to account to this de¬ 
fendant for the aforesaid balance of, to wit, Thirty-one thousand five 
hundred thirty-one and 81/100 ($31,531.81) Dollars leaves this de¬ 
fendant without the necessary funds to pay outstanding obligations 
arising under the aforesaid transactions. This defendant further 
admits that on, to wit, March 16, 1918, the sum of Thirty-one thou¬ 
sand six hundred fourteen and 46/100 ($31,614.46) Dollars was 
received from the Potomac Shipbuilding Company, Inc., and that 
the entire said sum was deposited to the credit of this defendant in 
its bank account at the Commercial National Bank of Washington, 

D. C., and that defendant, Mearns, acting as president of this 

93 defendant accepted sight drafts which were actually paid out 
of said deposit as alleged in the aforesaid paragraph four. 

And this defendant further says in this connection that in accepting 
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the aforesaid sight drafts drawn by the said W. A. Smith & Co. 
aggregating Fifteen hundred fifty ($1,550) Dollars, defendant 
Mearns exceeded his authority as the officer or agent of this de¬ 
fendant. This defendant further admits that a further payjment was 
made by the said Potomac Shipbuilding Company on May pL7, 1918, 
in the sum of Seventeen thousand three hundred ninety-five and 
70/100 ($17,395.70) and that said sum was paid over by} the said 
Mearns, acting as president of this defendant, to the Lebanon Valley 
Iron & Steel Company as alleged in the aforesaid paragraph four. 
This defendant further admits that of the net profits alleged in the 
aforesaid paragraph four it has in its possession only Two hundred 
sixty-three and 75/100 ($263.75) Dollars and that all other of the 
said net profits are withheld and unaccounted for in the hands of the 
said defendant Mearns. As to the payment of Nineteen thousand 
($19,000) Dollars made by the York River Shipbuilding Pompany 
of August 1, 1918, as alleged in the aforesaid paragraph! this de¬ 
fendant admits that a draft representing said amount was endorsed 
over by this defendant to the Lebanon Valley Iron and Sj;eel Com¬ 
pany and says that the same was done in recognition of an assign¬ 
ment given by defendant Mearns while he was acting as president 
of this defendant to the said Lebanon Valley Iron and Steel Com¬ 
pany. This defendant further admits that the payment of Eight 
Thousand one hundred sixtv-five and 06/100 ($8,165.06) Dollars 
made by the United States Maritime Corporation about November, 
1918, went directly to the Galvanized Products Company as alleged 
in said paragraph four. ! 

94 As to paragraph five this defendant says that it is informed 
and believes, as has appeared during the progress of this case 
that defendant Mearns has refused to turn over to the receivers 
herein any part of any moneys in his hands belonging to this de¬ 
fendant and that he disputes that the funds admitted to be in his 
possession constituted a part or portion of such profits to which 
said receivers may be entitled. This defendant is ready and willing 
to turn over to the receivers in this case twenty-five per cent of thfe 
funds in its possession pending the final trial of the issues in this 
case and hereby makes tender of the amount thereof, to ujit, Sixty- 
five Dollars and ninety-nine cents ($65.99). 

Further answering said rule to show cause this defendant says 
that it is informed and believes that defendant Mearns has 0r should 
have in his hands Thirty-one thousand five hundred thirty-one and 
81/100 ($31,531.81) Dollars belonging to this defendant less such 
sums as may have been paid out by the said Mearns as office ex¬ 
penditures while he was acting as president of this defendant and 
subject to a further credit of approximately Nineteen jhundred 
($1,900) Dollars on account of a certain carload of treenails. If' 
said defendant Mearns can show that he in fact expended said last 
mentioned sums on said account, then of the aforesaid sum of 
Thirty-one thousand five hundred thirty-one and 81/100 ($31,531.81) 
Dollars less the deductions aforesaid the sum of at least Fifteen 
Thousand Five hundred thirteen and 18/100 ($15,513.18) Dollars 
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represents profits arising directly from the furnishing of units and 
materials as follows: 


Potomac Shipbuilding Company, Inc. contract. $4,663.44 

York River Shipbuilding Company, contract. 8,110.69 

IT. S. Maritime Corporation contract... 2,739.05 


$15,513.18 

said profits being contingent upon the collection of all moneys due 
defendant from defendant Mearns and the aforementioned 
95 companies and upon the payment of outstanding liabilities 
of this defendant on account of the furnishing of the units 
to the aforesaid companies; that the retention by the said Mearns of 
the said moneys due to this defendant from the said Mearns and his 
refusal to account to this defendant therefor leaves this defendant 
without the necessary funds to pay the outstanding obligations aris¬ 
ing under said contracts and thereby ascertaining to a certainty, 
whether the aforementioned sum of Fifteen thousand five hundred 
thirteen and 18/100 ($15,513.18) Dollars represents all the profits 
accruing to this defendant from said contracts. This defendant 
further says that it consents to the payment by defendant Mearns to 
the receivers in this case of twenty-five per cent of the aforesaid sum 
of Fifteen Thousand Five hundred thirteen and 18/100 ($15,513.18) 
to be held by said receivers pending the final trial of this case. 
This defendant further says that all of the aforementioned contracts 
have been completed so far as performance bn the part of this de¬ 
fendant is concerned and that the sums to be paid thereon to this 
defendant have been ascertained and determined and that the sums 
hereinbefore mentioned as profits arising from said contracts are 
based upon such final ascertainment and determination. 

Wherefore having fully answered this defendant prays that the 
rule issued against it may be discharged with costs. 

INTERNATIONAL SALES CORPORATION, 

By ALTON N. HUTTEL, Treasurer. 


District of Columbia, ss: 

Alton N. Huttell, being first duly sworn, on oath deposes and says 
that he has read the foregoing answer of the International Sales 
Corporation by him subscribed as its treasurer and that he knows the 
contents thereof; that the statements therein made as of per- 
96 -omal knowledge are true and those made upon information 
and belief he believes to be true and that he makes said 
answer for and on behalf of said defendant corporation, being duly 
authorized so to do. 

ALTON N. HUTTEL, 

Subscribed and sworn to before me this 6th dav of March, 1919. 

D. FULTON HARRIS, 

Notary Public . [seal.] 









! 

, . -• . • r * 1 -•/ • ';i5*v -y ,>!? *v- : .iwWK 


i h > 1 ' > .. Sg 

WM. A. MEARNS VS. GEO. E. SULLIVAN, RECEIVER. 55 


97 Order Requiring Defendant Mearns to Turn Over Certain 

Moneys. f 


Filed March 7, 1919. 


Upon consideration of the Amended Petition of the {Receivers 
herein filed February 25, 1919, the rule issued thereon, and the 
answers thereto, and after argument of counsel, it is by the Court, 
this 7th day of March 1919, adjudged and ordered, 

That the defendant herein William A. Mearns forthwith pay over 
unto Mabry C.Van Fleet and George E. Sullivan, Receivers Appointed 
herein, the sum of $3,878.30 as prayed for in the aforesaid Amended 
Petition. 

JENNINGS BAILEY, 

justice. 


From the foregoing Order the defendant William A. Mearns notes 
an appeal in open Court to the Court of Appeals of the district of 
Columbia, which is hereby allowed, and the amount of bond on such 
appeal is hereby fixed at $100 if for costs and at $5,000 if to operate 
as a supersedeas. ! 

JENNINGS BAILEY, 

Justice. 


Petition of Receivers. 
Filed March 12, 1919. 


The Petition of Mabry C. Van Fleet and George E. Sullivan, 
Receivers herein, respectfully states: 


1. On March 10, 1919, petitioners served upon defendant 
98 William A. Mearns personally at 1441 Q, Street N. jW. Wash¬ 
ington, D. C., a certified copy of the order entered herein 
March 7, 1919 requiring him to forthwith pay over to these peti¬ 
tioners the sum of $3,878.30, and petitioners at the same jime made 
demand upon said defendant Mearns for said sum. In response to 
such demand, said defendant Mearns stated to petitioners that he 
would call upon them on the following morning at 10 o’clock A. M. 
and attend to the matter then, but he has wholly failed so to do or to 
pay to petitioners the aforesaid sum or any part thereof. 

2. Instead of complying with the aforesaid order, said defendant 
Mearns, through his attorney of record, advised these petitioners on 
March 11, 1919, that, notwithstanding the “forthwith” direction in 
said order, he claimed the right to withhold compliance for a period 
of twenty days. No supersedeas bond has been given herein by said 
defendant Mearns. 
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Wherefore, the premises considered, petitioners-pray that defend¬ 
ant William A. Mearns be compelled to forthwith comply with said 
order of March 7, 1919, and that such proceedings be had herein 
to that end as mav be deemed appropriate. 

MABRY C. VAN FLEET, 
GEORGE E. SULLIVAN, 

* Receivers. 


District of Columbia, To wit: 

George E. Sullivan, being first duly sworn, deposes and says that 
he has read the foregoing Petition by him subscribed, and knows 
the contents thereof, and that he verily believes the facts 
99 therein stated to be true. 

GEORGE E. SULLIVAN. 

Subscribed and sworn to before me this 12th day of Match, 1919. 

J. R. YOUNG, 

Clerk, • 

By R. P. BELEW, 

, Asst Clerk. 


Rule to Show .Cause. 

Filed March 12, 1919. 

******* 

Upon consideration of the Petition of the Receivers filed herein 
March 12, 1919, It is, by the Court, this 12tli day of March, 1919, 
ordered, that defendant William A. Mearns show cause, if any he 
has, on Friday, March 14, 1919, at 10 o ? clock A. M. or as soon there¬ 
after as counsel can be heard herein, why he has not complied with 
the order entered herein March 7, 1919, requiring him to forthwith 
pay over to Mabry C. Van Fleet and George E. Sullivan, Receivers 
herein, the sum of $3,878.30, and why he should not pay over said 
sum not later than the time named, or failing so to do, why a body 
attachment should not forthwith issue against him to enforce com¬ 
pliance by him. 

Bv the Court: 

JENNINGS BAILEY, 

Justice. 


(Endorsed.) 


Served a copy of the within rule on William A. Mearns per¬ 
sonally : March 12-1919. 


MAURICE SPLAIN, 

U. S . Marshal. 
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Answer to Rule to Show-Cause. 


Filed March 14, 1919. 


Now comes the defendant William A. Mearns and for answer to 
the rule' to show cause issued against him in the above entitled cause 
on the 12th day of March, 1919, why he should not pay over to 
Mabry C. Van Fleet and George E. Sullivan, receivers, the sum of 
$3,878.30 or failing why a body attachment should not forthwith 
issue against him respectfully states: 

That he denies that under the rules of this court in such case made 
and provided, the rule having been issued on March 12, 1919, this 
court can lawfully hear the rule to show cause on March 14, 1919, 
and he states that.sufficient time is not afforded himself or Counsel to 
prepare a defense and argue the important matters involved in said 
rule and he protests against a hearing on said date. 

For further answer to the rule he states: 

That the petition and rule have been prematurely filed and is¬ 
sued. 

That he admits that under advice of counsel who advised him to 
appeal and give a supersedeas bond on appeal and that lie had 20 
days in which to give such bond and that it would stay further pro¬ 
ceedings under the order until the Court of Appeals passed on the 
order or decree in question but that if he paid over the money it 
would be a moot question and prevent a decision by the Court of 
Appeals he did decline to pay the money to the receivers, but he 
denies any contempt of the orders or decrees of this court 
101 and denies any lawful reason for the issue of a body attach¬ 
ment against him. That he called up the Receivers and 
notified them and stated they had failed to fell him an appeal had 
been noted. 

That he has arranged for a supersedeas bond in the sum | of $5,000 
to be given by the Massachusetts Bonding & Insurance Co. and has 
caused due notice to be given that such bond will be duly j presented 
for approval. Reference to this notice is hereby made. 

That he has caused to be filed a petition for rehearing and notice 
to be given of its presentation to the court and he states that under 
the rules of this court and the statutes in such case made and pro¬ 
vided he is entitled to be heard on said petition before forther pro¬ 
ceedings are had on the order of March 7, 1919. Reference is hereby 
made to such petition for rehearing. 

That he has caused to be filed a motion to vacate the order of 
March 7, 1919. or in the alternative to modify said ordpr so that 
proceedings will be stayed pending the seasonable filing and ap¬ 
proval of a supersedeas bond on appeal and due notice .to be given of 
the presentation of such motion and he is advised that such stay of 
proceedings is a matter of right under the rules of this court in such 
case made and provided. Reference is hereby made to such notice 


M: 




m 
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That on the record in this cause, the court having at the foot of the 
order or decree specifically allowed an appeal and fixed the amount of 
supersedeas bond and the rules of the Court providing that such bond 
may be given within 20 days an order of attachment of the bo'dy of 
this defendant would require the court to violate its own rules and to 
render inoperative its own allowance of an appeal or subject 
102 this defendant to duress, and that no such order should be 
made by this court at this time however the law and practice 
may be technically in those cases where a judgment having been 
obtained execution issues as a ministerial and not as a result of a new 
affirmative act or exercise of power by the court. 

Having fully answered this defendant prays that the rule may be 
discharged with his costs unlawfully and grievously sustained. 

WILLIAM A. MEARNS. 

C. H. MERILLAT, 

P. H. MARSHALL, 

Att’ys for Deft Mearns. 


District of Columbia, ss : 

William A. Mearns, being first duly sworn deposes and says: 
That he has read the foregoing answer by him subscribed and that 
he verily believes the facts therein stated to be true. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this 13th day of March, 1919. 

HARRY J. GERRITY, 

[seal.] Notary Public, D. C. 

103 Motion to Vacate or Modify Decree. 

Filed March 14, 1919. 

******* 

Now comes the defendant, William A. Mearns and moves the court 
to vacate and set aside its order or decree entered herein on the 7th 
day of March, 1919, directing that he forthwith pay over unto 
Mabry C. Van Fleet and George E. Sullivan the sum of $3,878.30 
and that, if the decree or order be permitted to stand that the same 
be modified so as to provide specifically in the order that the word 
“forthwith” be eliminated therefrom and that at the close of the 
order it be provided that the receivers shall not proceed under said 
order until after the expiration of 20 days from the date of said order 
and not then provided the defendant Mearns gives a supersedeas bond, 
approved by the court, in the sum fixed by the court to operate as a 
stay of proceedings under said order. 

And for reasons therefor the defendant Mearns respectfully repre¬ 
sents : 

That it is now contended by the receivers in this court that under 
the terms of said order they are'required to and have the right to re- 
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quire of this defendant the immediate payment to them of the sum 
named in said order. 

That by the rules of this court it is provided that 20 days’ time, 
exclusive of Sundays and legal holidays, is given to parties appealing 
to file a supersedeas bond and it is the intention of this defendant to 
file such a supersedeas bond and supersede and stay the execution of 
the order in this cause and to perfect his appeal. 

That it was stated to counsel for this defendant by one of the re¬ 
ceivers, George E. Sullivan, prior to the signing of any order that if a 
supersedeas bond were given with sufficient surety it would be satis¬ 
factory because they would know that the money would be paid upon 
the successful outcome of their litigation. 

104 That if the fund ordered paid over be paid to the said re¬ 
ceivers then this defendant would lose his right pf appeal 
which has been duly taken or noted, because the appeal is merely 
from an order requiring him to pay over the amount named in the 
order and upon payment of the same the appeal would become moot. 

That this defendant believes he has a good defense to the order or 
decree and that the same will be set aside in the Court of Appeals and 
it is the purpose of this defendant to perfect and protect his appeal 
by the filing of a good and sufficient bond approved by this court. 

That at the time the order was made herein sought to lie vacated 
or modified this court at the foot of the order or decree by one of its 
justices duly signed an order allowing the appeal and fixing the 
amount of the supersedeas bond and as the receivers are the officers 
of the court and can act only under its direction it was and is the 
opinion of this defendant and his counsel that such specific allowance 
of the appeal, in view of the rule of the court giving 20 days in which 
to file a supersedeas bond operated and would stay the hand of the 
court and of its officers, the receivers named, in attempting to pro¬ 
ceed further pending the lapse of the period within which a super¬ 
sedeas bond might be given, under the rules of the court, but it is 
claimed by the receivers and they have sought to assert an immediate 
right to block or prevent an effectual appeal and to collect the sum 
named in the order and to compel this defendant to paV the sum 
named in the order at once because no supersedeas bond was given 
and approved immediately on signing of the order or decree ap¬ 
pealed from. 

WM. A. MEARNS, 

P. H. MARSHALL, 

C. H. MERILLAT, 
Attorney for Def x Mearns. 

District of Columbia, ss: ! 

William A. Mearns, being first duly sworn deposes and says: 
That he has read the foregoing motion or petition by him Subscribed 
and that the matters and things therein stated are true tjo the best 
of his knowledge, information and belief. 

WILLIAM A. MEARNS. 
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105 Subscribed and sworn to before me this 13th dav of March, 
1919. 

[seal.] HARRY J. GERRITY, 

Notary Public , D . C . 

Charles H. Merillat certifies that he has read the foregoing motion 
or petition by him subscribed as attorney for the defendant, Mcarns, 
that in his opinion the defendant Mearns has a good and just defense, 
on appeal, to said order and that the said order referred to is erroneous 
and that the form of the order was assented to by him under the 
understanding and belief that said order, coupled as it was with the 
specific allowance of an appeal hv the court, amounted to a stay of 
all further proceedings, in view of the rules of this court, pending the 
lapse of the period for the giving of a supersedeas bond. 

C. H. MERILLAT. 

To Mabry C. Van Fleet and George E. Sullivan, Receivers, and 

George E. Sullivan, Attorney for the Plaintiff, Morril B. Spaulding. 

Please take notice that the foregoing motion will be called to the 
attention of the court (Mr. Justice Bailey) holding Equity Court No. 
1 on Friday, March 21, 1919, at 10 A. M. or on the first motion day 
occurring more than two days after the date of the service hereof. 

C. H. MERILLAT, 
Attorney for Defendant Mearns . 

Service of Copy acknowledged this 14th day of March, 1919. 

MABRY C. VAN FLEET, 

GEO. E. SULLIVAN, 

Receivers. 

GEO. E. SULLIVAN, 

A tt’y for Plff. 

106 Petition for Rehearing. 

Filed March 14, 1919. 

* ’ * * * * * 3|C • 

And now comes the defendant William A. Mearns, and petitions 
the Court to vacate the order and decree passed herein on the 7th day 
of March, 1919, and to grant this defendant a new trial and rehearing 
on the amended rule to show cause issued herein and upon which the 
foregoing order and decree was passed, and for reasons therefor re- 
. spectfully represents: 

First. Because the order and decree is erroneous in that until it is 
ascertained, determined and adjudicated that the plaintiff Spaulding 
is a partner or quasi partner or entitled in law and in equity to a 
proportion of net profits of the enterprise known as the International 
Sales Corporation, whether the same be a partnership or a corporation, 
this court cannot lawfully require an accounting in this cause of this 
defendant, and, a fortiori, cannot determine what an accounting shows 
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and cannot require this defendant to surrender or pay over j moneys 
to the receivers. 

Second. Because the appointment of receivers in this c^use was 
erroneous on the record in said cause being made in a cause ip which 
the facts warranting such receivership were wanting and i without 
notice to or hearing of this defendant on written consent of IVpbry C. 
Van Fleet as attorney for all defendants to said cause except this*, 
defendant and as a consent order. That at the time said Van Fleet 
was attorney of record for this defendant but has stated thax in fact 
he was acting as attorney solely and only for the other defendants 
whose interests were hostile to this defendant but through his, Van 
Fleet’s inadvertence had failed to withdraw his appearance a^ this de¬ 
fendant’s attorney and had not obtained a rule on this defend- 

107 ant to obtain other counsel. That this defendant in fact was 
relying and had a right to rely at the time on said Van Fleet 

as this defendant’s attorney and was unaware said Van Fleetjwas not 
so acting. 

Third. Because the order and decree would compel this defendant 
to pay over the sum this defendant has collected and has in hand 
for the payment of valid and admitted debts of the enterprise to the 
receivers to hold as profits of the enterprise when in fact there has 
been no adjudication or accounting and finding that therej are net 
profits, or if so, in what amount. That this defendant on the — day 
of January, 1919, was compelled to and did give his personal! promis¬ 
sory note in the sum of $10677 to the Galvanized Products Company 
for material supplied to the enterprise and the sum ordered ppid is in 
charge part money collected for material supplied by the Galvanized 
Products Company and for which said promissory note of j this de¬ 
fendant was given and which note matures in April, 1919, ojr ninety 
days from its date and to meet which note this defendant is j holding 
said money, and this the defendant offers to verify on hearing jafforded 
him. . | 

Fourth. That the International Sales Corporation, so called, in 
the answer filed in response to the amended rule to show cpuse did 
not admit or state as a careful inspection of said answer w^ll show, 
that the “net profits” of the enterprise or contracts made amounts to 
$15,513.18 but merely in a qualified manner made answer intended 
to assert that the “apparent profit” amounted to said sum but that 
there was to be deducted from this “apparent profit” certain as yet 
unascertained and unliquidated debts not yet definitely determined 
and that the said sum of $15,513.18 was a contingent or | possible 
profit only. That no schedule of assets and liabilities formed part 
of said answer 'of said International Sales Corporation so called. 
That there remains some $40,000 yet due to the enterprise uncol¬ 
lected, which moneys this defendant is informed and expects to prove 
the so-called International Sales Corporation is attempting to col¬ 
lect and hold while endeavoring indirectly to compel this 

108 defendant to turn over monies to persons strangers! to him. 
That if said $40,000 be not collected the said profits cjn which 

the alleged “apparent profit” of $15,513.18 is computed will t^e dimin¬ 
ished to the extent the full $40,000 yet due the enterprise is not col- 
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lected and even if fully collected the net profits will be less than 
$10,000, and not that amount provided salaries be paid those entitled 
thereto. That this defendant at a hearing and with opportunity 
afforded for the introduction of evidence offers to verify the fore¬ 
going. 

Fifth. Because the bill of complaint herein does not ask a receiver¬ 
ship of the assets of the International Sales Corporation or the ad¬ 
ministration of the affairs of said defendant, except as to the alleged' 
net profits claimed by plaintiff, and it appearing from the record that 
the contracts concerning which said alleged net profits are claimed 
have not been liquidated, and that large sums still remain unpaid 
thereupon, therefore it cannot be adjudged that any moneys in the 
custody of defendant Mearns will not be required to settle obligations 
due under said contracts, for which reason the profits thereunder, 
if any, must be included in the balances still due and unpaid upon 
said contracts. 

WILLIAM A. MEARNS. 

C. II. MERILLAT, 

P. H. MARSHALL, 

A ttys, for Deft. 


District of Columbia, ss : 

William A. Mearns, being first duly sw'orn deposes and says: That 
he has read the foregoing petition for rehearing by him subscribed 
and that he verily believes the facts therein stated to be true. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this 13th day of March, 1919. 

HARRY J. GERRITY, 

[seal.] Notary Public, D. C. 

To Mabry C. Van Fleet and George E. Sullivan, Receivers, and 
George E. Sullivan, Attorney for Morril B. Spaulding: 

Please take notice that the foregoing motion will be heard on 
Friday, March 21, 1919, at 10 A. M. or as soon thereafter as counsel 
can be heard in Mr. Justice Bailey's Court, Equity No. — of 
109 the Supreme Court of the District of Columbia. 

C. H. MERILLAT, 

A tty. for Defendant Mearns. 

Service of Copv acknowledged this 14th dav of March 1919. 

MABRY C. VAN FLEET, 

GEO. E. SULLIVAN, 

Receivers. 

GEO. E. SULLIVAN, 

' ’ Att’y for Pl’ff. 
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Memorandum 


Motion Book 


Supreme Court, District of Columbia 
Term Calendar. 


Equity Courts, 1919 
Motions for 3-14-19. 
Eq. 35608. 


Spaulding 


Geo. E. Sullivan 


C. H. Merillat 


Mearns 


Rule Returnable March 14, 1919 


Motion Calendar for Equity Court Number 2, 
Mr. Justice Bailey, President. 

From Fri., Feb. 28, 1919, to —. 
Motions for Fri., Mch. 14, 1919. 


Sullivan 


Mearns 


Merillat 


Rule Returnable, March 14, 1919 
(Contempt.) 


Summons, 


Issued March 17, 1919 


The President of the United States to Alton Huttel, Colorado Build¬ 
ing, Office Fred S. Swindell: 

You are hereby commanded to appear as witness for the defendant 
Mearns before Equity Court, Division No. 2, on the 19m day of 
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March, 1919, at 10 o’clock A. M. and bring with you any and all 
hank books, checks, and check stubbooks and the minutes of pro¬ 
ceedings of the stockholders’ and directors’ meetings of the Interna¬ 
tional Sales Corporation covering the period between May 1, 1918, 
and March 17, 1919 and not depart the Court without leave. 

Witness: the Honorable Walter I. McCoy, Chief Justice of said 
Court, this 17 day of Mch. 1919. 

[seal.] J. R. YOUNG, 

Clerk, 

By R. P. BELEW, 

Ass’t Clerk. 


Fiat: Let this writ issue. 


JENNINGS BAILEY, 

Justice. 


(Endorsed.) 

Summoned the within named as directed personally March 19, 
1919. 

MAURICE SPLA1N, 

U. S. Marshal. 

K. 

I 

Summons. 

Issued March 17, 1919. 


The President of the United States to William J. Dow, Colorado 
Building: 

You are hereby commanded to appear as witness for the 
112 defendant Mearns before Equity Court, Division No. 2, on the 
19th day of March, 1919, at 10 o’clock A. M. and bring with 
you any and all bank books, checks and check stub-books and the 
minutes of proceedings of the stockholders’ and directors’ meetings of 
the International Sales Corporation covering as to all things called for 
the period from May 1, 1918 to March 17, 1919 and not depart the 
Court without leave. 

Witness, the Honorable Walter I. McCoy, Chief Justice of said 
Court, this 17 day of M’ch, 1919. 

[seal.] J. R. YOUNG 

Clerk , 

By R. P. BELEW, 

Ass'f Clerk. 


Fiat: Let this writ issue. 


JENNINGS BAILEY, 


stice 



I 
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(Endorsed.) 

Summoned the within named as directed by copy service ^jlarch 17, 
1919. 

MAURICE SPLAIN, 

17. S. Marshal. 

K. 


113 Petition to Revoke Order Appointing Receivers, &c[ 

Filed March 18, 1919. j 

| • 

******* 

I 

I 

i 

Now comes the petitioner William A. Mearns.hereinafter: called or 
styled this defendant and respectfully represents to the court as 
follows: 

1. That Morril B. Spaulding filed his bill of complaint, .reference 
to which is hereby made, against this defendant, Tucker K. Sands, 
James A. Cahill, William J. Dow, Fred S. Swindell and the Inter¬ 
national Sales Corporation of Washington, 1). C., on the 11th day of 
December, 1917 and the following day "Fred S. Swindell, William J. 
Dow, Attorneys for all defendants” acknowledged service of a rule 
to show cause why a receiver should not be appointed to hold plain¬ 
tiff’s part of certain profits expected to arise as shown by the record 
in this cause. That the said Swindell was a lawyer connected with 
interests identified with the Commercial National Bank of yvhich the 
defendants Sands & Cahill were officers, and was their; personal 
counsel. The said Dow and Mabry C. Van Fleet, the latter j>ne of the 
receivers hereinafter referred to, were associated with the said Swin¬ 
dell in the practice of the law and had quarters in said Swirjdell’s law 
office and as this defendant is informed and therefore aver$ were his 
subordinates in the law practice of the said Swindell. jThe said 

Swindell, Dow and Van Fleet thereafter undertook io and did 

114 represent all the parties defendant to the cause as their at¬ 
torneys, including this defendant Mearns, and the said Van 

Fleet on January 3, 1918 duly entered his appearance of record as 
attorney for all the defendants including this defendant. This de¬ 
fendant did not know the said Van Fleet until about this date when 
this defendant was introduced to the said Van Fleet byi the said 
Swindell. 

2. Thereafter as set forth in the petition of plaintiff Sphulding a 
stipulation in the cause was entered into, reference and quotation of 
which is set forth in a petition purporting to be filed by the plaintiff 
Spaulding on the 25th day of June. 1918 and after all ;the other 
parties to said stipulation had signed .the same it was presented by 
said Dow to this defendant and he was asked to sign the same at once, 
which he did upon receiving assurances that it fully protected all the 

5—3276a 
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riglits of this defendant, which advice this defendant believes was a 
correct advice inasmuch as said stipulation correctly read and con¬ 
strued in the light of the bill of complaint and other pleadings in the 
cause related to a setting aside in the hands of all the defendants of 
“net profits” only and saved and protected their rights against dis¬ 
covery or an accounting in the cause until the plaintiff by estab¬ 
lishing his alleged agreement had become entitled thereto and re¬ 
quired no sum to be set aside until completion of the contracts re¬ 
ferred to, the collection of all assets and the liquidation of all debts 
and expenses. This defendant denies that at the present time when 
large outstanding unliquidated amounts remain to be collected and 
large liabilities in considerable part unascertained remain to be paid 
there are any “net profits" and states that he has not violated said 
stipulation and that he has in his possession intact more than four 
thousand dollars, being more than one-fourth of any “net profits” 
that by possibility can accrue from or out of the contracts involved 
in this controversy. • 

3. The said International Sales Corporation is not a corporation 
de jure or dc facto and its affairs were not conducted as such 
115 but as a private enterprise. No capital ever was paid in or 
capital stock or other essential requisites of a valid corpora¬ 
tion complied with. The only real parties in interest in the enter¬ 
prise were this defendant and the defendants, Sands and Cahill, the 
connection therewith of the defendants Swindell and Dow being 
merely nominal. Said Swindell and Dow did not contribute any 
money to the enterprise and were connected therewith only in the 
sense "that they were the attorneys of the defendants Sands and Cahill 
and that when on advice of said Swindell the preliminary forms of 
incorporationg under the laws of Delaware were undertaken and a 
charter or corporate name obtained by said Swindell and Dow from 
the State of Delaware their names were used in connection with the 
so-called incorporation. The defendant Cahill contributed approxi¬ 
mately eleven hundred dollars to the enterprise and the defendant 
Sands approximately eight hundred dollars thereto, the said monies 
being turned over to this defendant who expended various sums of 
his own in the enterprise and conducted the same as to him seemed 
best suited for it as a private business enterprise. On or about the 
first of Mav the defendants Sands and Cahill entered into a contract 
or agreement with this defendant, the defendants Swindell & Dow 
being parties to the agreement and acting as attorneys in the matter 
for the defendants Sands & Cahill and likewise for a sufficient con¬ 
sideration to them personally moving agreeing to the arrange¬ 
ment or contract. This contract was that all four persons named 
would sell and dispose of all their rights in the enterprise to this de¬ 
fendant on condition that this defendant should pay to said Sands & 
Cahill what they had contributed to the enterprise, some two thou¬ 
sand dollars in round figures to the best of this defendant’s knowl¬ 
edge and information, that the defendants Swindell and Dow should 
be paid the sum of five hundred dollars for their services and any 
rights they might have in the matter and that this defendant should 
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take care of the Spaulding or instant suit and adjust the Spaulding 
matter so as to relieve the other defendants from any personal 
116 liability in connection therewith. This contract was made 
orally and confirmed by this defendant in the following let¬ 
ter, the date given being its true date: 

“May 8j 1918. 

| 

Fred S. Swindell, Esquire, Colorado Building, Washington, D. C. 
Dear Sir: 

1 beg to refer to my verbal acceptance of a week ago, and am ready 
to make settlement upon receipt of the exact amounts du^ each of 
the parties concerned. For you and Mr. Dow jointly the sum of 
$500 was agreed upon. Please let me have the figures \>y return 
mail, and we will close at once. 

Very truly yours, 


W. A. M. 

D. C. M. [ 

| 

4. The “net profits” estimated on the enterprise by Spaulding and 
his attorneys in the month of May, the number of units placed under 
the contracts referred to in the bill of complaint having been in fact 
reduced from 21, as stated in the bill of complaint, to 9 in actual 
fact was $17,500, but said estimate was excessive and the first of May, 
1918, the said probable profits were to the said Sands, Cahill, Swin¬ 
dell and Dow unknown. On the basis of $17,500 or on the basis 
of a “net profit” of $10,000, which is nearer the probable profits on 
the winding up of the enterprise, the contract set forth in paragraph 
3 hereof assured a large profit in any event to this defendant and 
this fact subsequently became known to the defendants Swindell & 
Dow. 

5. The plaintiff Spaulding lived near Chester, Pennsylvania, the 
former home of this defendant, and this defendant had breviously 
placed in the hands of an old friend, a well known lawyer of Ches¬ 
ter, Pennsylvania, Albert McDade, a claim this defendant had 
against said Spaulding for having maliciously written to persons 
with whom this defendant to the said Spaulding’s knowledge, had 
business relations, falsely accusing this defendant with having been 
indicted, whereas this defendant never has been accused' of crime. 
This matter has since resulted-in the filing in the State of Pennsyl¬ 
vania of a civil suit by this defendant against said Spaulding in the 
sum of $25,000 damages. The said McDade because Chester was 

this defendant’s boyhood home and the unpleasant notoriety 
117 even the filing of suit would occasion did not desire to file 
proceedings and sent for said Spaulding. The said Spauld- 
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ing expressed regret but refused to disclose in what county of Penn¬ 
sylvania he had mailed and therefore published the letter and when 
asked what had caused all the trouble gave his version and expressed 
a willingness to comrpomise and adjust the financial differences but 
said the matter was in the hands of his lawyer, Mr. Latimer of 
Washington, to whom he referred said McDade. Thereupon this 
defendant employed said McDade as his attorney to complete this 
defendant's agreement with Sands, Cahill, Swindell and Dow and as 
part thereof adjust the present Spaulding suit. On Thursday June 
20, 1918, the said McDade came to Washington and saw the said 
Latimer with a view to ascertaining the sum for which the claim of 
the said Spaulding could be adjusted and settled, but the said Lati¬ 
mer refused to discuss the matter with the said McDade on the 
ground that said McDade was not the attorney of record in the suit 
but that Mabry C. Van Fleet was the attorney of record for this'De- 

•j • 

fendant Mearns. The said McDade returned to Chester and wrote 
this defendant, copy of which letter is attached hereto marked Ex¬ 
hibit A and is prayed to be read as a part hereof as though in¬ 
corporated herein. A copy of an affidavit by said McDade is at¬ 
tached hereto marked Exhibit B. 

b. This defendant immediately and without delav saw the de- 
fendant Cahill and informed said Cahill that this defendant was 
endeavoring to fulfill his agreement and had the money but that 
said Cahill and his associates were preventing this defendant con¬ 
summating matters and stated the situation as to McDades en¬ 
deavors to get the Spaulding suit out of the way and the obstacle 
arising out of Van Fleet, who was primarily the other defendants' 
counsel and accepted by this defendant as his attorney of recor.l 
merely out of deference to their wishes, whereupon the said Cahill 
replied in substance that “he would get hold of Van,” meaning 
Mabrv C. Van Fleet, and enable this defendant to go ahead, com¬ 
plete his Spaulding negotiations and fulfill his agreement. 

7. Before sufficient time had elapsed for this defendant to inter¬ 
view the said Cahill again on the subject referred to in paragraph 
six this defendant was called upon by the defendant Dow on 
118 the following Monday, June 24, 191S, who came to the offices 
in the Munsey Building referred to in the bill of complaint 
and asked this defendant if he was prepared to carry out this de¬ 
fendant's agreement in regard to the purchase of Sands’ and Ca¬ 
hill’s stock, meaning the other interests in the so-called International 
Sales Corporation of Washington, D. C. This defendant replied 
that he was entirely ready to pay all the cash involved but that they 
had prevented this defendant getting the Spaulding guarantee or 
release, referring to the blocking of the McDade negotiations and the 
appearance of Van Fleet as this defendant’s attorney of record. The 
defendant Dow thereupon replied, “That means you are not ready 
to carfry out the agreement,” to which this defendant responded, “It 
does not mean that, it means merely that you are making it hard for 
me to perform one provision of it.” Thereupon the defendant Dow 
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then and there handed this defendant a letter which had jbeen pre¬ 
pared in advance and which said letter is as follows: 

i 

“June 24j, 1918. 

Mr. W. A. Mearns, c/o International Sales Corp., Munsey Bldg., 

City. | 

Dear Sir : 

i 

At the annual meeting of the stockholders of the International 
Sales Corporation of Washington, D. C. which was regularly called 
the following directors were elected to hold office until thi next an¬ 
nual meeting: 

Fred S. Swindell, 

William J. Dow, 

Alton N. Huttel. 

At the subsequent directors meeting held immediately! after the 
stockholders' meeting the following officers were elected: ! 

President, Fred S. Swindell. 

Vice-President and Treasurer, Alton N. Huttel. 

Secretary, William J. Dow. 

This letter will be pres-nted to you by Mr. William J.j Dow, the 
Secretary of the company, and you are hereby directed to! turn over 
to him possession of the company's offices in the Muniey Bldg., 
being Rooms 258 and 359 and 360 with all the contents therein, all 
the books and records of every nature and description belonging or 
appertaining to the company's business and offices, and Ml money 
or funds of every nature and description belonging to the company 
including bills receivable, bank pass books, check stubs apd checks. 
Very truly yours, . | 

FRED. S. SWINDELL. 

1 

8. This defendant states to the court that the said alleged 
119 annual meeting of the International Sales Corporation was 
in no sense a valid annual meeting of the corporation but 
was a mere fake meeting gone through with in form for the purpose 
of blocking this defendant's efforts to carry out his agreement with 
the other defendants and in order to enable the defendants Swindell 
and Dow, the said Van Fleet acting with them and being 1 associated 
with them at this time in law practice under some arrangement 
with said Swindell and Dow to make for themselves the profits they 
had come to learn would result from completion of the contracts this 
defendant had made and liquidation of liabilities of the jenterprise. 
This defendant states that the laws of the State of Delaware require 
annual meetings of corporations organized in that State !to be held 
in Delaware and that the by-laws of the so-called International Sales 
Corporation so required to the best of this defendant's information 
and belief but that the said so-called annual meeting referred to was 
not held in the state of Delaware but as this defendant informed 
was held hastily, or the forms of a meeting gone through with, 
shortly before presentation to this defendant of the lettet above re- 
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ferred to in the hall of the Munsey Building in Washington, D. C. 
This defendant further states that the date the so-called annual 
meeting was held was not the lawful date of the annual meeting of 
the so-called International Sales Corporation as fixed by its by-laws 
and that for these and other reasons the said so-called annual meet¬ 
ing had and has no validity whatsoever. 

9. This defendant states that, as shown bv the official records of 
the court, the day following presentation to this defendant of the 
letter aforesaid the following proceedings occurred in this court, the 
papers purporting to be and entitled “A petition of plaintiff for re¬ 
ceivership/’ “Consent Answer to Plaintiff’s Petition for Receiver¬ 
ship/ ? being copies of papers on file in this court, bearing the of¬ 
ficial stamp of its clerk, and said papers being docketed on the dock¬ 
ets of this court on said June 25, 1918, together with a docket 

120 entry showing, as the fact is, that at the same time June'-25, 
1918, the receivers gave bond in the sum of $5,000, the 

papers evidencing that by pre-concert between the attorney for plain¬ 
tiff George E. Sullivan and the attornev for the defendants, Mabry 
C. Van Fleet, who at the time also was attorney of record for this 
defendant and never had withdrawn as such and was supposed by 
this defendant to be still in fact acting as such for this defendant 
in this suit, the proceedings adverse to this defendant had been ar¬ 
ranged : 

121 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity No. 35608. 

Morril B. Spaulding 
vs. 

William A. Mearns et al. 


The Petition of Plaintiff for Receivership. 

The petition of Morril B. Spaulding plaintiff herein, respectfully 
states: 

1. On December 12, 1917, a rule was issued herein requiring the 
defendants to show cause why a receiver should not be appointed to 
take over and hold pendente lite plaintiffs part of certain profits 
arising under certain contracts set up in the bill herein. 

2. On January 10, 1918, the plaintiff and the defendants through 
their counsel of record entered into a written stipulation herein ex¬ 
pressly providing: 

“It is hereby stipulated and agreed by and between the respective 
parties hereto, through their attorneys of record, that, during the 
pendency of this cause and until final decree herein, the defendants 
will keep intact and undistributable that part of portion, claimed 
by the plaintiff, of the profits heretofore and hereafter derived from 
the contracts referred to in the bill of complaint here, the same to 
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abide such final decree. And it is further stipulated and agreed 
by and between the parties hereto that this stipulation £hall not 
prejudice the rights of any of the parties to this suit, either as a 
cause of action or as a ground of defense. 77 : 

3. Counsel for the defendants have just informed counsel for the 
plaintiff that, though every effort has been made on their part to do 
so, the aforesaid stipulation has not been carried out, due entirely to 
the conduct of one of the defendants, William A. Mearns] who has 
been, and is, excluding the other defendants from the books, records, 
papers and finances of the enteiprise “International Sales Corpora¬ 
tion of Washington, D. C. 77 Counsel for plaintiff have! also just 
learned the fact to be, and it is hereby averred, than on Junej 17,1918, 
defendant Fred S. Swindell was elected President of said enterprise in 

the place and stead of said defendant, Mearns, and! that not- 
122 withstanding that fact said Mearns who now holds i^o office in 
said enterprise is wrongfully exercising sole and exclusive do¬ 
minion over the books, records, papers and finances of skid enter¬ 
prise, also over its offices located on the third floor of thje Munsey 
Bldg., of Washington, D. C., without any right or color df right to 
the same or any of them. j 

4. Petitioner further avers that said Mearns is about to conceal or 

make away with said books, records, etc,, of said enterprise to the 
irreparable injury of petitioner and that the immediate appointment 
of a receiver or receivers herein is imperative. Petitioner further 
avers that the reputation of said Mearns in the community for hon¬ 
esty is bad and that said books, records, etc., will be in great danger 
if any advance notice is given to said Mearns for the ap-ointment and 
qualification of-the receiver or receivers. j 

Wherefore the premises considered petitioner prays: j 

1. That a receiver be forthwith appointed herein to take over and 
hold pendente lite that part or portion claimed by the plaintiff as 
averred in the bill of complaint herein of the profits heretofore and 
hereafter derived from the certain contracts referred to in said bill. 

2. That such receiver or receivers be furthr authorized and di¬ 
rected to take over and hold subject to the further order of the court 
herein all the books, moneys and papers of said enterprise and its 
offices on the third floor of the Munsey Bldg., Washington, D. C. 

3. For such other, further and general relief as may be appro¬ 
priate. 

(Signed in tvpewriting) 

MORRIL B. SPAULDING; 

JAMES WILMER LATIMER and 
GEORGE E. SULLIVAN, 

His Attorneys. 

District of Columbia, To wit: j 

George E. Sullivan, being first duly sworn deposes and says that 
he is one of the attorneys for plaintiff in the above cause ijhat he has 
read the foregoing petition and knows the contents thereof and that 
he verily believes the facts therein stated to be true. | 

GEORGE E. SULPLIVAN. 

i 
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Subscribed and sworn to before me this 2oth day of -June, 1918. 

JOHN R. YOUNG,' 

ClpT /* 

By W. E. WILLIAMS, 

Assistant Clerk. 


123 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity Cause, No. 35608. 

Morril B. Spaulding, Plaintiff, 
vs. 

William A. Mearns et ah, Defendants. 

Consent Answer to Plaintiff's Petition for Receivership . 

For answer to the petition of plaintiff for receivership herein de¬ 
fendants, International Sales Corporation of Washington, D. C., 
Tucker K. Sands, James A. Cahill, William J. Dow, and Fred S. 
Swindell, say: 

1, 2, 3. That they admit the averments of paragraphs T, 2 and 3 
of said petition. 

4. They believe the averments of paragraph 4 to be also true, ex¬ 
cepting only as to plaintiff having a cause of action as alleged in 
the bill of complaint and as to which issue has already been joined 
herein. These defendants consent that a receiver or receivers may 
be appointed herein as praved in order to preserve the status quo. 

INTERNATIONAL SALES CORPORATION, 
OF WASHINGTON, D. C., 

TUCKER K. SANDS, 

JAMES A. CAHILL, 

WILLIAM J. DOW, 

FRED S. SWINDELL, 

By MABRY C. VAN FLEET, 

Attorney . 

District of Columbia, To wit: 

Fred S. Swindell, being first duly sworn deposes and says: Thai 
he was duly elected on June 17, 1918 President of defendant, Inter¬ 
national Sales Corporation of Washington, D. C, in the place and 
stead of defendant William A. Mearns and that said latter now holds 
no office or authority in said enterprise and further that he has 
read the foregoing answer and verily believes the facts herein stated' 
to be true. 

FRED S. SWINDELL. 

Subscribed and sworn to before me this 25th day of June, 1918. 

WILLIAM J. DOW, 

Notary Public, D . C. 




73 


WM. A. MEARNS VS. GEO. E. SULLIVAN, RECEIVER^ 

i 

124 Endorsed: Equity No. 35,608, Spaulding vs. iMearns, et 
al. Consent answer to plaintiff’s petition for receivership. 

Filed June 25, 1918. John R. Young, Clerk. 

I 

125 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity No. 35608. 

I , 

I 

Morril B. Spaulding, Plaintiff, j 

vs. 

' 

William A. Mearns et al., Defendants. 

Order Appointing Receivers . 

• 

Upon consideration of the petition of plaintiff filed herein this 25th 
day of June, 1918 and of the answer thereto it is by the! court this 
25th day of June, 1918 adjudged and ordered: 

That Mabry C. Van Fleet and George E. Sullivan be and they are 
hereby appointed receivers herein to take over and hold pendente 
lite or until the further order of the court that part or portion claimed 
by the plaintiff as averred in, the bill of complaint herein of the 
profits heretofore and hereafter derived from certain contracts re¬ 
ferred to in said bill. 

Said receivers shall give bond in the sum of (5,000) dollars to be 
filed herein and approved by the court before entering! upon the 
performance of their duties. 

F. L. SIDDOte, 

Justice . 

i 

' Endorsed: Order appointing receivers. 

The foregoing is stamped: Filed June 25,1918. John R. Young, 
Clerk. 

i 

i 

The petition for the receiver, the consent answer and this order 
all are upon one and the same style of paper and the typewriting is 
identical, showing that all papers were prepared in advance and type¬ 
written on one and the same typewriting machine and pur- 

126 suant to a prior understanding and agreement. 

The following words are stricken out of the order by the 
drawing of lines through them: 

“And that said receivers be and they are hereby further author¬ 
ized and directed to take over and hold subject to the further order of 
the court herein all the books, records, moneys and papers of the 
International Sales Corporation of Washington, D. C., and also its 
offices located on the third floor of the Munsey Building Washington, 
D. C.” 
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This defendant states that at the time of these proceedings in this 
court the said books, records and papers referred to in the stricken 
out portion of the order were not in this defendant's possession, 
having been taken from this defendant's possession on the day of 
the so-called annual meeting by agents of the Department of Jus¬ 
tice as one part of a general seizure of papers of persons having con¬ 
tract relations with the United States. This defendant and the so- 
called International Sales Corporations had no such contracts or 
papers but this defendant made no objection to delivery of the papers, 
and shortly thereafter the Department of Justice after examination 
of them offered to return the papers to this defendant, who declined 
to receive them unless accompanied by a satisfactory letter of return, 
and this defendant is advised that subsequently they were returned 
to the other defendants to this suit. 

10. This defendant states that at this time the rules of court pro¬ 
vided that an appeal must be taken and bond on appeal be given in 
20 days exclusive of Sundays and legal holidays. The records of 
this court show the following proceedings thereafter taken. 


127 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity Cause, ^o. 35608. 

Morril B. Spaulding, Plaintiff, 
vs. 

William A. Mearns et al., Defendants. 

Order. 

Upon motion by Mabry C. Van Fleet in that behalf made leave is 
this 17th day of July, 1918 granted to him to withdraw his appear¬ 
ance as attorney for defendant, William A. Mearns in the above 
entitled cause. 

F. L. SIDDONS, 

Justice. 

Endorsed: “Filed July 17th, 1918. John R. Young, Clerk. 

On November 14th, 1918 the aforesaid Mabry C. Van Fleet with¬ 
drew his appearance for all of the other defendants the International 
Sales Corporation of Washington, D. C., and Messrs. Dow, Cahill, 
Swindell and Sands. 

128 11. While it may be that this defendant should have pro¬ 
ceeded summarily to move in court, as he is now advised by 

his present counsel he should have done, this defendant did not do 
so for the reason that the order appointing the receivers was strictly 
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limited in its terms, appointed the receivers merely receiver^ of that 
part of the profits, meaning “net profits” as stated in plaintiff’s bill, 
claimed by the plaintiff Spaulding, and there were and are and have 
at no time been such profits and can not be until the winding up of 
the enterprise, the collection of moneys due it, the ascertainment and 
payment of its debts, including amounts expended by this defendant 
for rent, traveling and other expenses, necessary disbursements in¬ 
cluding payments by this defendant to persons, supplying materials 
in the course of the enterprise and an accounting, and determination 
of rights of all parties which this defendant was confident was sure 
to be necessary to result later and this defendant was confident that 
on the merits of the cause the plaintiff Spaulding could not success- 
fullv maintain his suit and that this would be demonstrated at the 

i 

trial of the cause, which trial in the ordinary and usual course of 
events should be had and determined prior to the time when there 
can be a liquidation of the enterprise and an ascertainment of net 
profits. 

12. This defendant caused his counsel to inquire of the Justice 
signing the order of appointment of the receivers, Mr. Justice Siddons, 
whether he had signed, the order as a “consent order,” supposing 
that all the parties to the cause were consenting and on information 
given him by said counsel states that the said Justice on being shown 
the papers incorporated herein and hastily examining them stated 
that he had no recollection of the matter, that he must have believed 
the “consent answer” was a consent answer of all the parties and that 
he knew his disposition so well as to all parties having a heating that 
if he had understood and known there was an adverse interest not 

represented he would have acted without an opportunity. 

129 This defendant on information and belief states thafj the said 

Justice did not at the time of the signing of the order know, 
understand and realize that the said Van Fleet was attorney of 
record for this defendant and was through a consent order attacking 
this defendant, for whom he was attorney of record, without with¬ 
drawing as such attorney and giving this defendant an opportunity 
to be represented by counsel and be heard. 

13. Counsel for this defendant called on the said Van Fleet in the 
same matter and the said Van Fleet stated that this defendant had 
taken an attitude of such unreasoning hostility to his co-defendants 
that he, said Van Fleet, did not consider himself as counsel for this 
defendant, that he had written a letter he thought in March, 1918, 
to said Mearns that his attitude being such he could not represent him 
and that it was only through inadvertence he had not withdrawn his 
appearance and caused a rule to be issued requiring said fleams to 
obtain other counsel. Said Van Fleet was asked to produce a copy 
of such letter and promised to search his files for the copy. The next 
day he was seen and said that he had searched his files but though 
usually very careful in such matters he could not find a carbon copy 
of the letter he thought he had written and being informed this de¬ 
fendant denied receiving such a letter and being asked to make an¬ 
other search promised to do so and being called on on a following 
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day stated he had made another search but without finding the letter, 
which should be in his file. This defendant states that at request of 
his counsel he has searched his files and papers and has been unable 
to find any such letter, that he did not receive a letter from said Van 
Fleet withdrawing as this defendant’s counsel and that this defend¬ 
ant supposed said Van Fleet was still his attorney in the matter of 
the present suit on June 25, 1918, and was justified in so believing. 

14. This defendant states that he always has been and still is ready, 
able and willing to comply with his agreement with the other de¬ 
fendants and to release and relieve them of their liability to 
130 the plaintiff Spaulding but that the defendants have adopted 
the means hereinbefore set forth as a plan or scheme to get 
into their possession moneys this defendant holds and at the same 
time to defeat this defendant’s endeavors to carry out his agreement 
with them. 

Wherefore, the premises considered and because this defendant has 
been denied due process of law and the processes of this court have 
been abused and receivers have been improperly appointed in a cause 
wherein none should have been appointed this defendant prays: • 

First. That this court cause a rule to show cause to issue requiring 
the defendants and each of them and Mabry C. Van Fleet and George 
E. Sullivan receivers to show cause why the order appointing re¬ 
ceivers herein should not be revoked and vacated and all proceedings 
subsequent to the appointment of said receivers held for naught. 

Second. That this court vacate, revoke, and set aside the order ap¬ 
pointing receivers herein and all subsequent proceedings. 

Third. For such other and further relief as the court may deem 
meet and proper. 

WM. A. MEARNS. 

C. H. MERILLAT, 

Attorney. 


District of Columbia, ss: 

William A. Mearns, being first duly sworn on oath says that he 

has read the foregoing petition or motion by him subscribed and 

knows the contents thereof and that he verilv believes the facts 

* 

therein stated to be true. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this 18 day of March, 1919. 
[seal.] FRANK B. TIPTON, 

Notary Public, D. C. 


Commission Expires November 8, 1921. 
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\ 


W1I. A. HEARN’S VS. GEO. E. SULLIVAN, RECEIVER. 


131 


Exhibit A. 


Albert Dutton MacDade, 


Attorney at Law, 
Gibson Building, 


Chester, Pa. j 

June 21, 1918. 

Mr. William A. Mearns, International Sales Corporation, Munsey 
Building, Washington, D. C. 

My Dear Mearns: 

Confirming my visit to Washington yesterday in Mearns against 
Spaulding, as well as Spaulding against the International Sales 
Corp’n., 1 would report that I saw a Mr. Lattimer to who'll I was 
referred by Mr. Spaulding yesterday, and after conversing wdth him, 
I reported to you the substance of the conversation. In the first place 
he denied ever telling Mr. Spaulding what Spaulding said about you 
in the letter, and in the second place, he discussed ethics of the pro¬ 
fession, and fearing to enter into any discussion with me tyecause I 
was not Mr. Van Fleet and the attorney of record, and as well, I pre¬ 
sume, he wanted to converse with a Mr. Sullivan, whom I understand 
is the real attorney in the case, according to Mr. Lattimer. Mr. Sul¬ 
livan seemed to be out, and Mr. Lattimer twice seemed to want to 
find him at his office on his two visits made while I was there. In 
spite of his ethics I told him that I was as ethical in practicing my 
profession as any one and came to him because Spaulding referred 
me to him, and I understood that you had purchased out |he inter¬ 
ests of Sands, Cahill and Swindell, and that Mr. Van Fleet certainly 
knew this and that I assumed that I was representing you personally 
as the sole owner of the business and that Mr. Van Fleet hgd no ob¬ 
jection, and that Mr. Van Fleet had not entered into my mind 
132 at all, and that in any event the attorney of record would be 
consulted and as to join in a discontinuance of the) proceed¬ 
ings, an amicable adjustment could be reached. However I told him 
Mr. Spaulding was using very poor judgment, trying to tjear down 
the building for a house and that I thought it was to his interest to 
keep intact, that the contract that he thought he had with the com¬ 
pany was practically nil, because only five ships out of 21 came out 
of the proposition then there was practically no profits and besides 
Spaulding had made many miscalculations in his estimates. Also 
that the Government had annulled many contracts, but, nevertheless, 
not that you gave me any particular authority to do so, but jl thought 
that possibly you might buy your piece, but at that you would only 
pay a comparatively small sum, however, he still raised the question 
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of tlie ethics after stating that he didn't think that Mr. Spaulding 
would make much of a concession. 

My understanding from you then was that you would get in touch 
with Mr. Cahill and have him instruct Mr. Van Fleet that I had 
privilege of discussing the matter as far as the defendants were con¬ 
cerned especially yourself and that it was up to Lattimer to say that 
he was satisfied to discuss the matter with the idea of settling the same 
amicably if possible. 1 await your further instructions. 

Yours truly, 

A. D. MacDADE. 

P. 

133 Exhibit B. 

County of -Delaware, 

State of Pennsylvania, ss: 

Albert Dutton MacDade, being first duly sworn, deposes and 
says: 

That he has practised law in Delaware County, Pennsylvania, 
since 1894, and for six years was district attorney of the said county. 
That, in the latter part of 1917 and in the early part of 1918, he was 
attorney for the Bowen Anchor Company of Morton. Pa., in a claim 
or proposed suit for $60,000 against Tucker K. Sands and James A. 
Cahill, of Washington, D. C., for whom Fred S. Swindell, Esq., 
was attorney. 

In the latter part of January, 1918, or the early part of February, 
1918, when in Washington in connection with the claim, he there 
met Mabrv C. Van Fleet who, at the time, was associated with the 
law offices of the said Fred S. Swindell, Esq. That subsequently in 
the year of 1918, William A. Meams w r rote to affiant and came to 
affiant’s office in Chester, Pennsylvania, regarding the institution of 
a criminal proceeding against Morril B. Spaulding for having writ¬ 
ten a letter to one W. A. Smith and accusing said Mearns with 
having been indicted for a criminal offense. Affiant advised said 
Mearns against proceeding in Pennsylvania for several reasons, one 
of the reasons that said Mearns stood well in Chester which had been 
his former home, and newspaper publications of this kind would 
injure him more than the advantage to be gained, and affiant sent 
for said Spaulding to come to affiant’s office to see him to explain. 
Spaulding called. Affiant asked him if he knew he (Spaulding) 
was liable to criminal prosecution for having written and mailed 
the said letter and Spaulding stated among other things that he had 
gotten the information from his attorney one Latimer, of Washing¬ 
ton, D. C., whom affiant subsequently met. Affiant asked Spaulding 
what the trouble was and Spaulding recited a story of trouble with 
Mearns and said he had sued Mearns civilly to recover money 

134 due. Affiant suggested that there should be some way 
in which the matter might be adjusted and that affiant 

might be a means of getting the parties together (Mearns and Spauld¬ 
ing) affiant not wanting to proceed with a criminal matter which 
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might cause Mcarns some unpleasant notoriety. Said Spaulding 
replied that so far as he was concerned he would settle, but that affi¬ 
ant should take the matter up with his attorney, one Latimer, of 
Washington. After communicating such to Mearns affiant came to 
Washington and saw. said Latimer with a view to adjustment of 
the Spaulding suit, said Mearns having stated that he had arranged 
terms for buying out the interests of his two associates, the Aforesaid 
Sands and Cahill, and the said Fred S. Swindell, in the International 
Sales Corporation, but also was required to adjust the Spaulding suit 
against them and relieve them from liability in connection with it 
as part of the terms of purchase of their interests in the said enter¬ 
prise, called the International Sales Corporation. Affiant informed 
Latimer that Mearns had arranged to purchase the interests as afore¬ 
said. Latimer refused to discuss the matter or to talk settlement of 
the suit with affiant, saying that the aforesaid Van Fleet was the at¬ 
torney of record for the defendants, including Mearns, and that there¬ 
fore he must persist in not taking up the matter with affiant. This 
interview occurred to the best of affiant’s information on Thursday, 
June 20th, 1918, in Washington, at Latimer’s office. Affiant, after 
stating to Latimer that he was surprised and that he had under¬ 
stood Mearns had arranged to purchase the other interest^ in the 
International Sales Corporation, and he called to amicably settle the 
Spaulding suit, further stated that he did not suppose or know there 
was any dissension and withdrew. Latimer intimated that Vlan Fleet 
was representing Mearns or acting for him and based his refusal to 
treat with affiant on the ground that Van Fleet was the attorney of 
record. 

Affiant reported to Mearns what transpired and returned tb Chester 
the same day and then wrote Mearns a review of what his relations 
with Latimer were. 

(Signed) ALBERT DUTTON MacP>ADE. 

Sworn and subscribed to before me this 17th day of March, A. D 
1919. _[ 

[seal.] LOUISE GLASS PORTER, 

Notary Public. 

Com. exp. Jan. 29,1921. 
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Rule to Show Cause. 


Filed March 18, 1919. 


Upon consideration of the petition of William A. Mearns filed the 
18th day of March, 1919, it is this 18th day of March, 1919, ordered 
that the defendants, Tucker K. Sands, James A. Cahill, William J. 
Dow, Fred S. Swindell and the International Sales Corporation of 
Washington, D. C., and George E. Sullivan and Mabry C. Van Fleet 
show cause if any they have on Friday, the 4th day of April, 1919, at 
10 o’clock A. M., why the order made herein on the 25th day of 
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June, 1918, should not be revoked, vacated and held for naught. 
Provided a copy of this rule be served upon the several parties named 
or their attorneys two clear days before the return day hereof. 

JENNINGS BAILEY, 

Justice. 


(Endorsed.) 


No service by U. S. Marshal. 


MAURICE SPLAIN, 

17. S. Marshal. 
K. 


136 Additional Answer to Rule to Show Cause. 

Filed March 19, 1919. 

* * * * * * * 

For further and additional answer to the rule to show cause this 
defendant further answering said rule states that on being informed 
by his present attorney that the court seemed to misapprehend the 
real purpose of this defendant in resisting the payment into the 
hands of the receivers named of moneys and that the Court appar¬ 
ently entertained an opinion that it was the aim and purpose of this 
defendant to hinder or delay the plaintiff Spaulding in the collection 
of a judgment or decree in the collection of a judgment or decree 
in the event, said Spaulding was successful in obtaining a final 
decree in his favor this defendant informed said counsel and the 
fact is that it was and is this defendant’s belief that the purpose 
of said receivers was to obtain payment of a fund into their hands 
out of which they might mulct this defendant to their (the re¬ 
ceivers’) profit for fees and expenses in the event this defendant 
was successful and also to enable the other defendants to the pend¬ 
ing suit to resort to said fund as against this defendant in other 
matters arising out of the so-called International Sales Corporation 
and also because of a supposed grievance said Sands, Cahill and 
Swindell h^d against this defendant because of a controversy 
with the Bowen Anchor Company in which this defendant had sided 
with Bowen and in which controversy the said Sands, Cahill and 
Swindell have been compelled to pay $60,000 to the Bowen Anchor 
Company, j 

In order ^o show to the Court the good faith of this defendant as 
he sees his rights in the premises this defendant authorized his at¬ 
torney upon the matter again coming before the Court to 

137 tender to the Court the payment into its hands of the sum 
of $4,000 (four thousand dollars) or slightly more if deemed 

necessary to cover interest on condition that it be stipulated that in 
the event this defendant be ultimately and finally successful in the 
present suit as against the plaintiff Spaulding the said fund should 
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be returned to him without deduction therefrom for commissions or 
fees for the receivers, any attorney for them or their expenses as re¬ 
ceivers and free from any claim there against on the part of any of 
the other defendants to this suit, namely, the defendants^ Sands, 
Cahill, Swindell, Dow or the International Sales Corporation. This 
defendant is.informed that upon the matter coming up for hearing 
before the Court on the 17th day of March, 1919, on the Court’s 
direction that he would hear argument on that day on whether this 
defendant’s motions for a rehearing and to vacate its order entered 
herein operated to stay the court in issuing a writ of body attachment 
against this defendant the counsel of this defendant made a proffer 
and tender such as above set forth to the court and the receivers and 
the counsel for the other defendants but that such offer of tender 
was not accepted. 

This defendant and respondent further answering states that he 
gave notice to the court at the hearing on said March 17, 1919, that 
he would file a petition to revoke and vacate the order of appointment 
of the receivers for imposition on the Court in the obtaining of their 
appointment and this defendant states that he has duly filed said 
petition. 

The said petition which is hereby made a part of this answer to the 
outstanding rule to show cause is as follows: 

138 In the Supreme Court of the District of Columbia, ^Holding 

an Equity Court. 

Equity. No. 35608. j 

Morril B. Spaulding, Plaintiff, 


William A. Mearns et al., Defendants. 

j 

Now comes the petitioner William A. Mearns hereinafter called or 
styled “this defendant” and respectfully represents to the court as 
.follows: 

1. That Morril B. Spaulding filed his bill of complaint, reference 
to which is hereby made, against this defendant, Tucker K}. Sands, 
James A. Cahill, William J. Dow, Fred S. Swindell and the Inter¬ 
national Sales Corporation of Washington, D. C., on the 11th day of 
December, 1917, and the following day “Fred S. Swindell, William 
J. Dow, Attorneys for all defendants” acknowledged service of a 
rule to show cause why a receiver should not be apppointed to hold 
plaintiff’s part of certain profits expected to arise as shown by the 
record in this cause. That the said Swindell was a lawyer connected 
with interests identified with the Commercial National Bank of 
which the defendants Sands & Cahill were officers, and was their 
personal counsel. The said Dow and Mabry C. Van Fleet, the latter 
one of the receivers hereinafter referred to, were associated with the 
said Swindell in the practice of the law* and had quarters in said 
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Swindell's law office and as this defendant is informed and therefore 
avers were his subordinates in the law practice of the said Swindell. 

The said Swindell, Dow and Van Fleet thereafter undertook 

139 to and did represent all the parties defendant to the cause as 

their attorneys, including this defendant Mearns, and the 

said Van Fleet on January 3, 1918, duly entered his appearance of 
record as attorney for all the defendants including this defendant.' 
This defendant did not know the said Van Fleet until about this 
date when this defendant was introduced to the said Van Fleet by the 
said Swindell. 

2. Thereafter as set forth in the petition of plaintiff Spaulding a 
stipulation in the cause was entered into, reference and quotation of 
which is set forth in a petition purporting to be filed by the plaintiff 
Spaulding on the 25th day of June, 1918, and after all the other 
parties to said stipulation had signed the same it was presented by 
said Dow to this defendant and he was asked to sign the same at 
once, which he did upon receiving assurances that it fully protected 
all the rights of this defendant, which advice this defendant be¬ 
lieves was correct advice inasmuch as said stipulation correctly read 
and construed in the light of the bill of complaint and other plead¬ 
ings in the cause related to a setting aside in the hands of all the de¬ 
fendants of “net profits 77 only and saved and protected their rights 
against discovery or an accounting in the cause until the plaintiff 
by establishing his alleged agreement had become entitled thereto 
and required no sum to be set aside until completion of the con¬ 
tracts referred to, the collection of'all assets and the liquidation of 
all debts and expenses. This defendant denies that at the present 
time when large outstanding unliquidated amounts remain to be 
collected and large liabilities in considerable part unascertained 
remain to be paid there are any “net profits 77 and states that he has 
not violated said stipulation and that he has in his possession intact 
more than four thousand dollars, being more than one fourth of 
any “net profits 77 that by possibility can accrue from or out of the 
contracts involved in this controversy. 

3. The said International Sales Corporation is not a corporation 

and its affairs were mot conducted as such but as a private 

140 enterprise. No capital ever was paid in or capital stock or 

other essential requisites of a valid corporation complied 

with. The only real parties in interest in the enterprise were this 
defendant and the defendants, Sands and Cahill, the connection 
therewith of the defendants Swindell and Dow being merely nom¬ 
inal. Said Swindell and Dow did not contribute any money to the 
enterprise and were connected therewith only in the sense that they 
were the attorneys of the defendants Sands and Cahill and that when 
on advice of said Swindell the preliminary forms of incorporating 
under the laws of Delaware were undertaken and a charter or cor¬ 
porate name obtained by said Swindell and Dow from the State of 
Delaware their names were used in connection with the so-called in¬ 
corporation. The defendant Cahill contributed approximately 
eleven hundred dollars to the enterprise and the defendant Sands 
approximately eight hundred dollars thereto, the said monies being 
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turned over to this defendant who expended various sums of his 
own in the enterprise and conducted the same as to him seemed best 
suited for it as a private business enterprise. On ^or about the first 
of May the defendants Sands and Cahill entered into a contract or 
agreement with this defendant, the defendants Swindell & Dow be¬ 
ing parties to the agreement and acting as attorneys in the matter 
for the defendants Sands & Cahill and likewise for a sufficient con¬ 
sideration to them personally moving agreeing to the arrangement 
or contract. This contract was that all four persons namedTwould 
sell and dispose of all their rights in the enterprise to this defendant 
on condition that this defendant should pay to said Sands & Cahill 
•what they had contributed to the enterprise, some two thousand dol¬ 
lars in round figures to the best of this defendant’s knowledge and in¬ 
formation, that the defendants Swindell and Dow should be paid 
the sum of five hundred dollars for their services and any rights they 
might have in the matter and that this defendant should take care 
of the Spaulding or instant suit and adjust the Spaulding matter so 
as to relieve the other defendants from any personal liability 
141 in connection therewith. This contract was made orally and 
confirmed by this defendant in the following letter, the date 
given being its true date: 

“May 8, 1918. 

• , ’ ■ |. ; I \.y m 

Fred S. Swindell, Esquire, Colorado Building, Washington, ij). C. 
Dear Sir: 

I beg to refer to my verbal acceptance of a week ago, and am ready 
to make settlement upon receipt of the exact amounts due 6ach of 
the parties concerned. For you and Mr. Dow jointly the sum of 
$500 was agreed upon. Please let me have the figures by j return 
mail, and we will close, at once. j 

Very truly yours, 


W. A. M. 

D. C. M. 

* * j '* 

4. The “net profits” estimated on the enterprise by Spaulding and 
his attorneys in the month of May, the number of units placed under 
the contracts referred to in the bill of complaint having been in fact 
reduced from 21, as stated in the bill of complaint, to 9 iq actual 
fact was $17,500, but said estimate was excessive and the first of 
May, 1918, the said probable profits were to the said Sands, Cahill, 
Swindell and Dow unknown. On the basis of $17,500 or on the 
basis of a “net profit” of $10,000 which is nearer the probably profits 
on the winding up of the enterprise the contract set forth in para¬ 
graph 3 hereof assured a large profit in any event to this defendant 
and this fact subsequently became known to the defendants Swindell 
& Dow. 

• 5. The plaintiff Spaulding lived near Chester, Pennsylvania, the 
former home of this defendant, and this defendant had previously 
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placed in the hands of an old friend, a well known lawyer of Ches¬ 
ter. Pennsylvania, Albert McDade, a claim this defendant had 
against said Spaulding for having maliciously written to persons 
with whom this defendant, to the said Spaulding’s knowledge, had 
business relations falsely accusing this defendant with having been 
indicted, whereas this defendant never has been accused of crime. 
This matter has since resulted in the filing in the State of Pennsyl¬ 
vania of a civil suit by this defendant against said Spaulding in the 
sum of $25,000 damages. The said McDade because Chester was 
this defendant’s bovhood home and the unpleasant notorietv 

142 even the filing of suit would occasion did not desire to file 
proceedings and sent for said Spaulding. The said Spaul¬ 
ding expressed regret but refused to disclose in what county of 
Pennsylvania he had mailed and therefore published the letter and 
when asked what had caused all the trouble gave his version and 
expressed a willingness to comrpomise and adjust the financial dif¬ 
ferences but said the matter was in the hands of his lawyer Mr. 
Latimer of Washington to whom he referred said McDade. There¬ 
upon this defendant employed said McDade as his attorney to com¬ 
plete this defendant’s agreement with Sands, Cahill, Swindell and 
Dow and as part thereof adjust the present Spaulding suit. On 
Thursday June 20, 1918, the said McDade came to Washington 
and saw the said Latimer with a view to ascertaining the sum for 
which the claim of the said Spaulding could be adjusted and settled 
but the said Latimer refused to discuss the matter with the said 
McDade on the ground that said McDade was not the attorney of 
record in the suit but that Mabry C. Van Fleet was the attorney of 
record for this Defendant Mearns. The said McDade returned to 
Chester and wrote this defendant, copy of which letter is attached 
hereto marked Exhibit A and is prayed to be read as a part hereof 
as though incorporated herein. A copy of an affidavit by said 
MacDade is attached hereto marked Exhibit B. 

6. This defendant immediately and without delay saw the defend¬ 
ant Cahill and informed said Cahill that this defendant was en¬ 
deavoring to fulfill his agreement and had the money but that said 
Cahill and his associates were preventing this defendant consummat¬ 
ing matters and stated the situation as to McDade’s endeavors to get 
the Spaulding suit out of the way and the obstacle arising out of 
Van Fleet, who was primarily the other defendants’ counsel and 
accepted by this defendant as his attorney of record merely out of 
deference to their wishes, whereupon the said Cahill replied in sub¬ 
stance that “he would get hold of Van”, meaning Mabry C. Van 
Fleet and enable this defendant to go ahead, complete his Spaulding 
negotiations and fulfil his agreement. 

7. Before sufficient time had elapsed for this defendant to inter¬ 
view the said Cahill again on the subject referred to in paragraph 

six this defendant was called upon by the defendant Dow on 

143 the following Monday June 24, 1918, who came to the offices 
in the Munsey Building referred to in the bill of complaint 

and asked this defendant if he was prepared to carry out this de¬ 
fendant’s agreement in regard to the purchase of Sands’ and Cahill’s 
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stock, meaning the other interests in the socalled International Sales 
Corporation of Washington, D. C. This defendant replied that he 
was entirely ready to pay all the cash involved but that they had 
prevented this defendant getting the Spaulding guarantee or release, 
referring to the blocking of the McDade negotiations and the ap¬ 
pearance of Van Fleet as this defendant’s attorney of record. The 
defendant Dow thereupon replied, “That means you are not ready to 
carry out the agreement,” to which this defendant responded, “It 
does not mean that, it means merely that you are making it hard for 
me to perform one provision of it.” Thereupon the defendant Dow 
then and there handed this defendant a letter which had been pre- 
( pared in advance and which said letter is as follows: 

“June 24, 19l8. 

| 

Mr. W. A. Meams, c/o International Sales Corp., Munsey Bldg., 

City. • j' - 

Dear Sir : 

At the annual meeting of the stockholders of the International 
Sales Corporation of Washington, D. C. which was regularly palled 
the following directors were elected to hold office until the next 
annual meeting: I 

Fred S. Swindell, I 

William J. Dow, j. 

Alton N. Huttel. 

At the subsequent direcoirs’ meeting held immediately after the 
stockholders’ meeting the following officers were elected: 

President, Fred S. Swindell. 

Vice-President and Treasurer, Alton N. Huttel. j 

Secretary, William J. Dow. 

This letter will be pres-nted to you by Mr. William J. Dow, the 
Secretary of the company, and you are hereby directed to turn over 
to him possession of the company’s offices in the Munsey Bldg., being 
Rooms 258 and 359 and 360 with all the contents therein, ^11 the 
books and records of every nature and description belonging or apper¬ 
taining to the company’s business and offices, and all money or funds 
of every nature and description belonging to the company including 
bills receivable, bank pass books, check stubs and checks. 

„ Very truly yours, 

FRED S. SWINDELL. 

8. This defendant states to the court that the said alleged 
144 annual meeting of the International Sales Corporation was in 
no sense a valid annual meeting of the corporation but was a 
mere fake meeting gone through with in form for the purpose of 
blocking this defendant’s efforts to carry out his agreement with the 
other defendants and in order to enable the defendants Swindell and 
Dow, the said Van Fleet acting with them and being associated with 
them at this time in law practice under some arrangement with said 
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Swindell and Dowm to make for themselves the profits they had 
come to learn would .result from completion of the contracts this de¬ 
fendant had, made and liquidation of liabilities of the enterprise. 
This defendant states that the laws of the State of Delaware require 
annual meetings of corporations organized in that state to be held in 
Delaware and that the by-laws of the socalled International Sale Cor¬ 
poration so required to the best of this defendant’s information and 
belief but that the said socalled annual meeting referred to was not 
held in the State of Delaware but as this defendant is informed was 
held hastily, or the forms of a meeting gone through with, shortly 
before presentation to this defendant of the letter above referred to in 
the hall of the Munsev Building in Washington, D. C. This de¬ 
fendant further states that the date the socalled annual meeting was 
held was not the lawful date of the annual meeting of the socalled In¬ 
ternational Sales Corporation as fixed by its by-laws and that for these 
and other reasons the said socalled annual meeting had and has no 
validity whatsoever. 

9. This defendant states that, as shown bv the official records of 

J ft/ 

the court, the day following presentation to this defendant of the 
letter aforesaid the following proceedings occurred in this court, the 
papers purporting to be and entitled “A petition of plaintiff for re¬ 
ceivership,” “Consent Answer to Plaintiff’s Petition for Receivership 7 ’ 
being copies of papers on file in this court, bearing the official stamp 
of its clerk,, and said papers being docketed on the dockets of this! 
court on said June 25, 1918, together with a docket entry 

145 showing, as the fact is, that at the same time June 25, 1918, 
the receivers gave bond in the sum of $5,000 the papers evi¬ 
dencing that by pre concert between the attorney for plaintiff George 
E. Sullivan and the attorney for the defendants, Mabry C. Van Fleet, 
who at the time also was attorney of record for this defendant and 
never had withdrawn as such and was supposed by this defendant to 
be still in fact acting as such for this defendant in this suit; the pro¬ 
ceedings adverse to this defendant had been arranged: 

146 In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 35608. 

Morril B. Spaulding, Plaintiff, 

vs. • 

William A. Mearns et al., Defendants. 

Petition of Plaintiff for Receivership. 

The petition of Morril B. Spaulding plaintiff herein, respectfully 
states: 

1. On December 12, 1917, a rule was issued herein requiring the 
defendants to show cause why a receiver should not be appointed to 
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take over and hold pendente lite plaintiff’s part of certain profits 
arising under certain contracts set up in the bill herein. 

2. On January 10, 1918, the plaintiff and the defendants through 
their counsel of record entered into a written stipulation herein ex¬ 
pressly providing: 

“It is hereby stipulated and agreed by and between the respective 
parties hereto, through their attorneys of record, that during the 
pendency of this cause and until final decree here, the defendants will 
keep intact and undistributable that part or portion, claimed by the 
plaintiff, of the profits heretofore and hereafter derived from the con¬ 
tracts referred to in the bill of complaint herein, the same tp abide 
such final decree. And it is further stipulated and agreed by and 
between the parties hereto that this stipulation shall not prejudice 
the rights of any of the parties to this suit, either as a cause of action 
or as a ground of defense.” 

3. Counsel for the defendants have just informed counsellor the 
plaintiff that, though every effort has been made on their part to do 
so, the aforesaid stipulation has not been carried out, due entirely to 
the conduct of one of the defendants, William A. Mearns, who has 
been, and is, excluding the other defendants from the books, irecords, 
papers and finances of the enterprise “International Sales Corpora¬ 
tion of Washington, D.C.” Counsel for plaintiff have also just learned 
the fact to be, and it is hereby averred, that on June 17, 1918, de¬ 
fendant Fred S. Swindell was elected President of said enterprise in 

the place and stead of said defendant, Mearns and that not- 
147 withstanding that fact said Mearns who now T holds no office 
in said enterprise is wrongfully exercising sole and exclusive 
dominion over the books, records, papers and finances of saifl enter¬ 
prise also over its offices located on the third floor of the Munsey 
Building, of Washington, D. C., without any right or color of right to 
the same or any of them. 

4. Petitioner further avers that said Mearns is about to conceal or 
make away with said books, records, etc., of said enterprise to the 
irreparable injury of petitioner and that the immediate appointment 
of a receiver or receivers herein is imperative. Petitioner; further 
avers that the reputation of said Mearns in the community for honesty 
is- bad and that said books, records, etc. will be in great danger if any 
advance notice is given to said Mearns for the appointment arjd quali¬ 
fication of the receiver or receivers. 

Wherefore the premises considered petitioner prays: 

1. That a receiver or receivers be forthwith appointed herein to 
take over and hold pendente lite that part or portion clamed by the 
plaintiff as averred in the bill of complaint herein of the profits 
heretofore and hereafter derived from the certain contracts referred 
to in said bill. 

2. That such receiver or receivers be further authorized and di¬ 
rected to take over and hold subject to the further order of the 
court herein all the books, moneys and papers of said enterprise and 
its offices on the third floor of the Munsey Building, Washington. 






ss 


TO. A. IIEARNS VS. GEO. E. SULLIVAN, RECEIVER. 


3. For such other, further and general relief as may be appropri¬ 
ate. 

(Signed in typewriting) 

MORRIL B. SPAULDING, 

JAMES WILMER LATIMER and 
GEORGE E. SULLIVAN, 

His Attorneys. 

District of Columbia, To wit: 


George E. Sullivan, being first duly sworn deposes and says that 
he is one of the attorneys for plaintiff in the above cause that he has 
read the foregoing petition and knows the contents thereof and that 
he verilv believes the facts therein stated to be true. 

GEORGE E. SULLIVAN. 


Subscribed and sworn to before me this 25 day of June, 1918. 

JOHN R. YOUNG, 

Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk. 

148 In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity Cause, No. 35608. 

Morril B. Spaulding, Plaintiff, 
vs. 

William A. Mearns et al., Defendants. 

Consent Answer to Plaintiff’s Petition for Receivership. 

For answer to the petition of plaintiff for receivership herein de¬ 
fendants, International Sales Corporation of Washington, D. C., 
Tucker K. Sands, James A. Cahill, William J. Dow, and Fred S. 
Swindell, say: 

1, 2, 3. That they admit the averments of paragraphs 1, 2, and 
3 of said petition. 

4. They believe the averments of paragraph 4 to be also true, 
excepting only as to plaintiff having a cause of action as alleged in 
the bill of Complaint and as to which issue has already been joined 
herein. These defendants consent that a receiver or receivers may be 
appointed herein as praved in order to preserve the status quo. 

INTERNATIONAL SALES CORPORATION, 
OF WASHINGTON, D. C., 

TUCKER K. SANDS, 

JAMES A. CAHILL, 

WILLIAM J. DOW, 

FRED S. SWINDELL, 

By MABRY C. VAN FLEET, 

Attorney. . 
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District of Columbia, To Wit: ' i 

Fred S. Swindell, being first duly sworn deposes and says: That he 
was duly elected on June 17, 1918, President of defendant, Inter¬ 
national Sales Corporation of Washington, D. C., in the place and 
stead of defendant William A. Mearns and that said latter now holds 
no office or authority in said enterprise and further that he has read 
the foregoing answer and verily believes the facts therein stated to be 
true. 

FRED S. SWINDELL. 

Subscribed and sworn to before me this 25th day of June, 1918. 

WILLIAM J. DOW, 

Notary Publici D. C. 

149 Endorsed: Equity No. 35608, Spaulding vs. Meai*ns et al., 
Consent Answer to Plaintiff’s petition for Receivership. Filed 

June 25,1918. John R. Young, Clerk. | 

l 

i 

150 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. j 

Equity. No. 35608. j 

Morril B. Spaulding, Plaintiff, 


William A. Mearns et al., Defendants. 

. 

Order Appointing Receivers. 

Upon consideration of the petition of plaintiff filed hterein this 
25th day of June, 1918 and of the answer thereto it is by the court 
this 25th day of June, 1918 adjudged and ordered: 

That Mabry C. Van Fleet and George E. Sullivan be and they are 
hereby appointed receivers herein to take over and hold pendente 
lite or until the further order of the court that part or portion claimed 
by the plaintiff as averred in the bill of complaint herein of the 
profits heretofore and hereafter derived from certain contracts re¬ 
ferred to in said bill [and that said receivers be and they kre hereby 
further authorized and directed to take over and hold subject to the 
further order of the court herein all the books, records, moneys and 
papers of the International Sales Corporation of Washington, D. C. 
and also its offices located on the third floor of the Munsey Build¬ 
ing, Washington, D. C.]* 



[•Matter enclosed between brackets erased in copy.] 
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Said receivers shall give bond in the sum of (5,000) dollars to be 
filed herein and approved by the court before entering upon the 
performance of their duties. 

F. L. SIDDONS, 

Justice . 

Endorsed: Order appointing receivers. 

The foregoing is stamped: Filed June 25. 191S. John R. Young, 
Clerk. 

The petition for the receiver, the consent answer and this order all 
are upon one and the same style of paper and the typewriting is 
identical showing that all papers were prepared in advance and type¬ 
written on one and the same typewriting machine and pur- 

151 suant to a prior understanding and agreement. 

The following words are stricken out of the order by the 
drawing of lines through them : 

“And that said receivers be and they are hereby further author- 
ized and directed to take over and hold subject to the further order 
of the court herein all the books, records, moneys and papers of the 
International Sales Corporation of Washington, D. C., and also its 
offices located on the third' floor of the Munsey Building, Washing¬ 
ton, D. C.” 

Petitioner avers that the said words were stricken out of the order 
because all parties to the proceedings, when they signed the jurats 
or acknowledgments to the petition, and the answer and when they 
presented the petition had knowledge and information that the 
books and records of the enterprise styled the International Sales 
Corporation of Washington, D. C., were not in the possession of 
William A. Mearns, and that they had been taken and seized by 
officials of the Department of Justice. 

152 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity Cause, No. 35608. 

Morril B. Spaulding, Plaintiff. 

vs. 

William A. Mearns et ah, Defendants. 

Order. 

Upon motion made by Mabrv C. Van Fleet in that behalf made 
leave is this 17th day of July, 1918, .granted to him to withdraw his 
appearance as attorney for defendant, William A. Mearns in the 
above entitled cause. 

F. L. SIDDONS, 

Justice . 


Endorsed: “Filed July 17th, 1918. John R. Young, Clerk.” 




■ 
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On November 14th, 1918 the aforesaid Mabry C. Van Fleet with¬ 
drew his appearance for all of the other defendants, the International 
Sales Corporation of Washington, D. C., and Messrs. Dow, Cahill, 
Swindell and Sands. 

153 11. While it may be that this defendant shoul4 have pro¬ 
ceeded summarily to move in court, as he is now advised by 

his present counsel he should have done, this defendant did not do 
so for the reason that the order appointing the receivers Was strictly 
limited in its terms, appointed the receivers merely receivers of that 
part of the profits, meaning "net profits” as stated in plaintiff’s bill, 
claimed by the plaintiff Spaulding and there were and ate and have 
at no time been such profits and can not be until the winding up 
of the enterprise, the collection of moneys due it, the ascertainment 
and payment of its debts, including amounts expended by this de¬ 
fendant for rent, traveling and other expenses, necessary disburse¬ 
ments including payments by this defendant to persons' supplying 
materials in the course of the enterprise and an accounting, and de¬ 
termination of rights of all parties which this defendant was con¬ 
fident was sure to be necessary to result later and this defendant 
was confident that on the merits of the cause the plaintiff Spauld¬ 
ing could not successfully maintain his suit and that ; this would 
be demonstrated at the trial of the cause, which trial in the ordinary 
and usual course of events should be had and determined prior to 
the time when there can be a liquidation of the enterprise and an 
ascertainment of net profits-. 

12. This defendant caused his counsel to inquire of the Justice 
signing the order of appointment of the receivers, Mr. Justice Sid- 
dons, whether he had signed the order as a “consent order” suppos¬ 
ing that all the parties to the cause were consenting and on infor¬ 
mation given him by said counsel states that the said Justice on 
being shown the papers incorporated herein and hastily examining 
them stated that he had no recollection of the matter, that he must 
have believed the "consent answer” was a consnt answer of all the 
parties and that he knew his disposition so well as tb all parties 
having a hearing that if he -had understood and known there was 
an adverse interest not represented he would not have acted with¬ 
out an opportunity to such adverse interest to be heard. This 

defendant on information and belief states that the said 

154 Justice did not at the time of the signing of the order know, 
understand and realize that the said Van Fleet twas attorney 

of record for this defendant and was through a consent order attack¬ 
ing this defendant for whom he was attorney of record Without with¬ 
drawing as such attorney and giving this defendant an opportunity 
to be represented by counsel and be heard. 

13. Counsel for this defendant called on the Van Fleet in the 
same matter and the said Van Fleet stated that this defendant had 
taken an attitude of i such unreasoning hostility to his co-defendants 
that he, said Van Fleet, did not consider himself as counsel for this 
defendant, that he had written a letter he thought in March, 1918, 
to said Meams, that his attitude being such he could pot represent 
him and that it was only through inadvertence he hiad not with- 
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drawn his appearance and caused a rule to be issued requiring said 
Mearns to obtain other counsel. Said Van Fleet was asked to pro¬ 
duce a copy of such letter and promised to search his files for the 
copy. The next day he was seen and said that he had searched 
his files but though usually very careful in such matters he could 
not find a carbon copy of the letter he thought he had written and 
being informed this defendant denied receiving such a letter and 
being asked to make another search promised to do so and being 
called on on a following day stated he had made another search 
but without finding the letter, which should be in his file. This 
defendant states that at request of his counsel he has searched his 
files and papers and has been unable to find any such letter, that 
he did not receive a letter from said Van Fleet withdrawing as this 
defendant's counsel and that this defendant supposed said Van 
Fleet was still his attorney in the matter of the present suit on June 
25, 1918, and was justified in so believing. 

14. This defendant states that he alwavs has been and still is 
ready, able and willing to comply with his agreement with the other 
defendants and to release and relieve them of their liabil- 
155 itv to the plaintiff Spaulding but that the defendants have 
adopted the means hereinbefore set forth as a plan or scheme 
to get into their possession moneys this defendant held and at the 
same time to defeat this defendant’s endeavors to carrv out his 
agreement with them. 

Wherefore, the premises considered and because this defendant 
has been denied due process of law and the processes of this court 
have been abused and receivers have been improperly appointed 
in a cause wherein none should have been appointed this defendant 
prays: 4 

First. That this court cause a rule to show cause to issue re¬ 
quiring the defendants and each of them and Mabry C. Van Fleet 
and George E. Sullivan receivers to show cause why the order ap¬ 
pointing receivers herein should not be revoked and vacated and 
all proceedings subsequent to the appointment of said receivers 
held for, naught. 

Second. That this court* vacate, revoke, and set aside the order 
appointing receivers herein and all subsequent proceedings. 

Third. For such other and further relief as the court mav deem 
meet and proper. 

CHARLES H. MERILLAT, WILLIAM A. MEARNS. 

*4 ttorney. 

District of Columbia, ss : 

William A. Mearns, being first duly sworn on oath says that 
he has read the foregoing petition or motion by him subscribed and 
knows the contents thereof and that he verily believes the facts 
therein stated to be true. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this — day of March, 1919. 

Notary Public, D. C. 
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156 The foregoing petition for the revocation of the order ap¬ 
pointing the receivers was presented to the court 01)1 March 17, 
1919, pursuant to the statement made by this defendants counsel to 
the court on March 17, 1919 and thereupon the Court stated that he 
would not issue any rule to show cause thereon which would interfere 
with the outstanding matter before the Court, namely, a fnotion that 
a writ of body attachment issue against this defendant and that there¬ 
fore he would make the rule returnable on the 4th day of April, 1919 
and thereupon signed a rule to show cause as follows: ! 

i 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 35608. 

Morril B. Spaulding j 

vs. | 

William A. Mearns et al. I 


Rule to Show Cause. 


Upon consideration of the petition of William A. Mearns, filed 
the 18th day of March, 1919, it is this 18th day of March, 1919, or¬ 
dered that the defendants, Tucker K. Sands, James A. Cahill, Wil¬ 
liam J. Dow, Fred S. Swindell and the International Sales Corpora¬ 
tion of Washington, D. C. and George E. Sullivan anjd Mabry C. 
Van Fleet show cause, if any they have, Friday, the 4th (Jay of April, 
1919, at 10 o’clock A. M., why the order made herein on the 25th 
day of June, 1918, should not be revoked vacated and held for 
naught. Provided a copy of this rule be served upon the several 
parties named or their attorneys two clear days before the return day 
hereof. 

JENNINGS BAltEY, 

; Justice. 


157 This defendant further answering states that!the facts set 
forth in the aforesaid petition to set aside the appointment of 
the receivers show that a combination against this defendant has been 
entered into between the plaintiff Spaulding and the defendants to 
the suit other than this defendant, that this defendant (must in fact 
keep his affairs and interests distinctly separate from those of all the 
others and carefully safeguard himself from all of them, that the 
whole burden of the defense of the Spaulding suit will be cast upon 
him by all other parties to the litigation-. 

Nevertheless this defendant while recognizing that certain in¬ 
direct risks may result from his tendering payment even to the court, 
in deference to the Court and in order to show’ his sincerity, does 
hereby tender himself ready and willing to pay into tljie registry of 
the Court or to the order of the Court itself the sum pf four thou- 
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sand dollars or forty-two hundred dollars if need be on the express 
condition and stipulation to be made and entered into under the 
sanction of the Court by the receivers and any and all the other de¬ 
fendants to this action and to be binding on all persons claiming by, 
through or under them that in the event this defendant shall be suc¬ 
cessful on final decree, including appeal if an appeal be taken, in 
resisting the claim of the plaintiff Spaulding that the money so paid 
over shall be returned to this defendant without deduction for costs, 
expenses, fees or commissions of the receivers or their attorneys and 
without being paid over in whole or in part to the other defendants 
or any of them or any persons claiming by, through or under them, 
this tender being expressly made without prejudice to the rights of 
said receivers or the plaintiff or of any of the defendants other than 
this defendant to proceed in any other cause or manner against this 
defendant, as they may be advised. 

15S Wherefore, having fully answered the rule to show cause 
this defendant prays that said rule may be discharged with 
his costs in this behalf sustained. 

WILLIAM A. MEARNS, 

C. H. MERILLAT, 

Attorney for Defendant , William A. Mearns. 


District ok Columbia, ss: 

William A. Mearns, being first duly sworn deposes and says: That 
he had read the foregoing petition or motion by him subscribed and 
knows the contents thereof and that he verily believes the facts 
therein stated to be true. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this 18 day of March, 1919. 

FRANK B. TIPTON, 

[seal.] Notary Public, D. C. 

Commission Expires November 8, 1921. 


159 Exhibit A. 

Albert Dutton McDade, Attorney at Law, Gibson Bldg., Chester, Pa. 

June 21, 1918. 

Mr. William A. Mearns, International Sales Corporation, Munsey 
Building, Washington, D. C. 

My Dear Mearns: 

Confirming my visit to Washington yesterday in Mearns against 
Spaulding, as well as Spaulding against the International Sales 
Corporation, I would report that I saw a Mr. Latimer to whom I 
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discussion 
of record, 


was referred by Mr. Spaulding yesterday, and after co-veijsing with 
him, I reported to you the substance of the conversation. In the 
first place he denied ever telling Mr. Spaulding what Spaulding 
said about you in the letter, and in the second place, he discussed 
ethics of the profession, and fearing to enter into any 
with me because I was not Mr. Van Fleet and the attorney 
and as well, I presume, he wanted to converse with a MrJ Sullivan, 
whom I understand is the real attorney in the case, according to Mr. 
Latimer. Mr. Sullivan seemed to be out, and Mr. Latimer twice 
seemed to want to find him at his office on his two visits made while 
I was there. In spite of his ethics I told him that I was as ethical 
in practicing my profession as any one and came to him because 
Spaulding referred me to him, and I understood that you had pur¬ 
chased out the interests of Sands, Cahill and Swindell, and that Mr. 
Van Fleet certainly knew this and that I assumed that I was repre¬ 
senting you personally as the sole owner of the business and that 
Mr. Van Fleet had no objection, and that Mr. Van Fleet had not 
entered into my mind at all, and that in any event the Attorney of 
record would be consulted and join in a discontinuance of the pro¬ 
ceedings, an amicable adjustment could be reached. However I 
told him Mr. Spaulding was using very poor judgment,! trying to 
tear down the building for a house and that I thought it was to his 
interest to keep intact, that the contract that he thought he had 
with the company was practically nil, because only five ships out of 

21 came out of the proposition then there was practically no 
160 profits and besides Spaulding had made many miscalcula¬ 
tions in his estimates. Also that the Government had an¬ 
nulled many contracts, but, nevertheless, not that you gave me any 
particular authority to do so, but I thought that possibly you might 
buy your peace, but at that you would only pay a comparatively 
small sum, however, he still raised the question of the ethics after 
stating that he did not think that Mr. Spaulding would make much 
of a concession. 

My understanding from you then was that you would get in touch 
with Mr. Cahill and have him instruct Mr. Van Fleet that I had 
privilege of discussing the matter as far as the defendants were con¬ 
cerned especially yourself and that it was up to Latimer to say that 
he was satisfied to discuss the matter with the idea of Settling the 
same amicably if possible, I await your further instructions. 

Yours truly, 

(Signed) A. C. McDADE. 

P. 


161 


Exhibit B. 


County of Delaware, 

State of Pennsylvania, ss: 

Albert Dutton MacDade, being first duly sworn, deposes and says: 

That he has practised law in Delaware County, Pennsylvania, 
since 1894, and for six years was district attorney of the Said county. 
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That, in the latter part of 1917 and in the early part of 1918, he 
was attorney for the Bowen Anchor Company of Morton. Pa., in a 
claim or proposed suit for $60,000 against Tucker K. Sands and 
James A. Cahill, of Washington, D. C., for whom Fred S. Swindell, 
Esq., was attorney. 

In the latter part of January, 1918, or the early part of February, 
1918, when in Washington in connection with the claim, he there 
met Mabry C, Van Fleet who, at the time, was associated with the 
law offices of the said Fred S. Swindell, Esq. That subsequently in 
the year of 1918, William A. Mearns wrote to affiant and came to 
affiant’s office in Chester, Pennsylvania, regarding the institution 
of a criminal proceeding against Morril B. Spaulding for having 
written a letter to one W. A. Smith and accusing said Mearns with 
having been indicted for a criminal offense. Affiant advised said 
Mearns against proceeding in Pennsylvania for several reasons, one 
of the reasons, that said Mearns stood well in Chester, which had 
been his former home, and newspaper publications of this kind 
would injure him more than the advantage to be gained, and affiant 
sent for said Spaulding to come to affiants office to see him to ex¬ 
plain. Spaulding called. Affiant asked him if he knew he 
(Spaulding)' was. liable to criminal prosecution for having written 
and mailed the said letters and Spaulding stated among other things 
that he had gotten the information from his attorney one Latimer, 
of Washington, D. C., whom affiant subsequently met. Affiant 
asked Spaulding what the trouble was and Spaulding recited a story 
of trouble with Mearns and said he had sued Mearns civilly to re¬ 
cover 1 money due. Affiant suggested that there should be 
162 some way in which the matter might be adjusted and that 
affiant might be a means of getting the parties together 
(Mearns and Spaulding) affiant not wanting to proceed with a 
criminal matter which might cause Mearns some unpleasant 
notoriety. Said Spaulding replied that so far as he was concerned 
he would settle, but that affiant should take the matter up with his 
attorney, one Latimer, of Washington. After communicating such 
to Mearns affiant came to Washington and saw said Latimer with a 
view to adjustment of the Spaulding suit, said Mearns having stated 
that he had arranged terms for buying out the interests of his two' 
associates, the aforesaid Sands and Cahill, and the said Fred S. 
Swindell, in the International Sales Corporation, but also was re¬ 
quired to adjust the Spaulding suit against them and relieve them 
from liability in connection with it as part of the terms of purchase 
of their interests in the said enterprise, called the International 
Sales Corporation. Affiant informed Latimer that Mearns had ar¬ 
ranged to purchase the interests as aforesaid. Latimer refused to 
discuss the matter or to talk settlement of the suit with affiant, say¬ 
ing that the aforesaid Van Fleet, was the attorney of record for the 
defendants, including Mearns, and that therefore he must persist in 
not taking up the matter with affiant. This interview occurred to 
the best of affiant's information on Thursday June 20th, 1918, in 
Washington, at Latimer's office. Affiant, after stating to Latimer 
that he was surprised and that he had understood Mearns had ar- 
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ranged to purchase the other interests in the International Sales 
Corporation, and he called to amicably settle the Spaulding suit, 
further stated that he did not suppose or know there was any dis¬ 
sension and withdrew. Latimer intimated that Van Fleet was 
representing Mearns or acting for him and based his refusal! to treat 
with affiant on the ground that Van Fleet was the attorney of record. 

Affiant reported to Mearns what transpired and returned to Ches¬ 
ter the same day and then wrote Mearns a review of what his rela¬ 
tions with Latimer were. I 


(Signed) 


ALBERT DUTTON MacDADE. 


Sworn and subscribed to before me this 17th day of March, A. D 
1919. 

LOUISE GLASS PORTER, 

Notary Public. 


163 Motion of George E. Sullivan, Receiver, to Strike Out and 
Expunge the Additional Answer to Rule to Shoih Cause'' 
Filed Herein March 19, 1919, by Defendant MeamEtc. 

Filed March 22, 1919. j 

♦ * * * * * 

Comes now George E. Sullivan, Receiver herein, and moves the 
Court to strike out and expunge the paper entitled “Additional answer 
to rule to show cause” filed herein March 19, 1919, upon each of the 
following several and separate grounds: 

I. Said paper, and each and every paragraph thereof, is composed 
entirely of wholly irrelevant, immaterial and scandalous matter. 

II. The recitals of said paper, and the involved and confused 

method adopted therein, show that it is not filed in good faith, or in 
the honest belief that it constitutes in anywise an answer toj the rule 
to show cause, but solely for the purpose of malicious villification of 
the several persons named in the petition. j 

III. Said paper was not filed with leave of Court, but in defiance 
of the announcement by the Court that no attack upon the order ap¬ 
pointing the receivers would be entertained by way of answer to said 
rule to show cause. 

IV. Law Rule 25 has been violated by defendant Mearns regard¬ 
ing said paper. 

And your Receiver further moves the Court to tax the costs in con¬ 
nection with this motion against Charles H. Merillat, Esquire, per¬ 
sonally, because of his misconduct in presenting a document com¬ 
posed entirely of wholly irrelevant, immaterial and scandalous mat¬ 
ter villifying the several persons named in the petition. Affidavit is 
filed in support hereof. 

GEO. E. SULLIVAN, 

Receiver. 

7—3276a 
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164 District of Columbia, To wit: 

George E. Sullivan, being first duly sworn, deposes and says that 
he has read the foregoing Motion by him subscribed, and knows the 
contents thereof: that no copy of said “Additional answer” was served 
upon him until March 22, 1919, and only then in response to a de¬ 
mand made by affiant by letter of March 21, 1919; and that affiant 
never learned of the filing of said “Additional answer” until after the 
conclusion of the hearing in the above-entitled case before Mr. Justice 
- Bailey on March 21, 1919, and in said hearing there was no distinct 
reference made to said paper to direct the attention of either the Court 
or affiant to its existence. 

GEO. E. SULLIVAN. 

Subscribed and sworn to before me this 22nd day of March, 1919. 
[seal.] WALTER C. ENGLISH, 

Notary Public, D. C. 

Notice. 

March 22, 1919. 

Charles H. Merillat, Esquire, 

Attorney for Defendant Mearns: 

Charles H. Merillat, Esquire, 

Personally: 

Take notice that the foregoing Motion will be for hearing before 
Mr. Justice Bailey on Monday, March 24, 1919, at 10 o’clock A. M. 
or as soon thereafter as counsel can be heard. 

GEO. E. SULLIVAN, 

Receiver. 

Memorandum. 


March 22, 1919. . 

Suggestion of death of Mabry C. Van Fleet, one of the Receivers, 
filed. 

165 Order for Attachment of Defendant Mearns Because of 

Contempt. 

Filed March 24, 1919. 

******* 

Upon consideration of the petition of the Receivers filed herein 
March 12, 1919, and of the rule issued therein and the answer filed 
thereto, and after argument of counsel, It is, by the Court, this 24th 
v day of March, 1919, adjudged, ordered and decreed, that defendant 
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v William A. Mearns is in contempt herein by reason of his failure and 
refusal to comply with the order entered herein March 7, 1919, and 
the Marshal is directed to take said William A. Mearns into! custody 
forthwith and hold him until compliance by him with said!order or 
until further ordered herein, and to that end that an appropriate writ 
of attachment shall forthwith issue in this cause. Said defendant 
Mearns notes an exception hereto. 

JENNINGS BAILEY, 

Justice. 

From the foregoing order, defendant William A. Meanri in open 
Court notes an appeal to the Court of Appeals of the District of Co¬ 
lumbia, and the bond for costs on such appeal is hereby! fixed at 
$100, or a cash deposit in lieu thereof. 

JENNINGS BAILEY, 

Justice. 

i 

166 Attachment for Contempt. 

« 

Issued March 24, 1919. 

****** I* 

The President of the United States to the Marshal for said District, 

Greeting: 

You are hereby commanded to arrest William A. Mearns and im¬ 
mediately have him before said Court, to answer touching a contempt 
by him committed in not obeying order of Court entered herein 
March 7, 1919, and keep him in custody until he complies with said 
order or until further ordered herein. 

i 

Witness the Hon. Walter I. McCoy, Chief Justice, the 24th day 
of March, 1919. 

[seal.] J. R. YOUNQ, 

j Clerk, 

By R. P. BELEW, 

Clerk. 

(Endorsed.) 

Mch. 24, 1919.—Arrested the within named William |A. Mearns 
pursuant to the within Attachment, and held him in custody until 
released under bond in Habeas Corpus proceedings No. 764. 

MAURICE SPLAlN, 

U. S. marshal. 


R. 
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167 Order Overruling Motions for Rehearing , &c. 

Filed March 24, 1919. 

******* 

Upon consideration of the motion of defendant Mearns for rehear¬ 
ing in connection with order entered herein March 7, 1919, and also 
of the motion of said defendant Mearns for modification of said order, 
and after argument of counsel, It is, by the Court, this 24th day of 
March, 1919, adjudged and ordered, that said motions be, and they 
are hereby, severally overruled. Defendant Mearns notes exceptions 
to each and every of said actions and orders of the Court. 

JENNINGS BAILEY, 

Justice. 


Memorandum. 

s 

March 29, 1919.—Appeal bond approved and filed. 

Order Refusing Bail. 

Filed March 29, 1919. 

****** * 

Now comes the defendant William A. Mearns and moves the Court 
to fix bail for his appearance under Rule XI of the Court of Appeals 
of the District of Columbia, and for reasons therefor states: 

That he has appealed from an order of this court dated 
16S March 24, 1919, under which order he is now in custody of 
the United States Marshal; that he has given bond for costs 
on appeal from said order and said bond has been duly approved and 
filed in court. 

j C. H. MERILLAT, 

Att’y for Deft. Mearns. 

The foregoing order is this the 29th day of March, 1919, over¬ 
ruled, to which ruling the defendant Mearns noted an exception and 
the same is allowed. 

JENNINGS BAILEY, 

Justice. 


Memorandum. 

April 3, 1919.—Attachment for Contempt returned, arrested De¬ 
fendant No. 1, and release^ under bond. 
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Motion of Plaintiff to Dismiss Petition of Defendant 3Iearns. 

Filed April 7, 1919. 


Comes now the plaintiff, Morril B. Spaulding, by his attorney,, and 
moves the Court to dismiss the petition of defendant Hearns filed 
herein March 18, 1919, upon each of the following several and sepa¬ 
rate grounds: ... I 

1. Defendant Hearns is estopped to file said petition, by reason 
of his laches. 

2. Defendant Mearns is estopped to file said petition, by reason of 
his solemn sworn answer to the bill of complaint herein wherein it is 

distinctly stated that the fund concerned in the receivership 
169 belongs to defendant International Sales Corporation bf Wash¬ 
ington, D. C., a corporation. 

3. Defendant Mearns is estopped to file said petition because, since 
the receivership, he has repeatedly recognized the same, without ques¬ 
tion, (a) in several sworn answers filed by him in this causje, (b) in 
his letter of August 21, 1918, to the receivers stating that he was “no 
longer interested in that concern,” and (c) by his payment to the 
receivers on or about December 10, 1918, of the sum of $328.99 
(as set forth in petition of receivers filed Feb. 25, 1919, and admitted 
in the answer of defendant Mearns thereto). 

4. Defendant Mearns has no right to file said petition in any event, 

while he continues in contempt of the order entered herein March 7, 
1919.' •' • | 

5. The averments of said petition consist of nothing but wholly 
irrelevant and scandalous matter. 

GEO. E. SULLIVAN, 

Attorney for Plaintiff.- 

April 7] 1919. 

Mr. Chas. H. Merillat, Attorney for defendant Mearns: 

Take notice that the foregoing Motion will be for hearing on 
Friday, April 11,1919. 

GEO. E. SULLIVAN, 

Attorney for Plaintiff. 

Order Sustaining Motion to Dismiss Petition, &c± 

. 

Filed April 11, 1919. 


i 

Upon consideration of the petition of defendant Mearns filed herein 
March 18, 1919, and of the motions filed by the pbrntiff to 
170 strike out and expunge said petition, and to dismiss the same, 
and after argument of counsel, it is, this 11th day of April, 



102 WM. A. MEARNS VS. GEO. E. SULLIVAN, RECEIVER. 

1919, ordered that said motion to dismiss be, and it is hereby, sus¬ 
tained as to the 1st and 3rd grounds of said motion, and that said 
petition be, and it is hereby, dismissed, and said motion to strike out 
and expunge is overruled. Defendant Mearns excepts to the action 
sustaining said motion to dismiss. 

JENNINGS BAILEY, 

Justice. 

From the foregoing order the plaintiff in open court noted an ap¬ 
peal to the Court of Appeals and bond for costs on appeal be and 
herebv is fixed in the sum of one hundred dollars. 

JENNINGS BAILEY, 

, • Justice. 

Assignments of Error. 

Filed April 16, 1919. 

* * * * * * * 

The defendant, William A. Mearns, for cause of appeal from the 
order directing the attachment of his body states that the court erred 
as follows: 

I. In granting or signing the order of March 24, 1919, directing 
that a writ of body attachment issue against defendant Mearns. 

2. In not holding that until there was a default as to a 
171 supersedeas bond or lapse of the 20 days for giving a super¬ 
sedeas bond the Court could not order commitment. 

3. In refusing to admit him to bail. 

4. In requiring an answer to the rule to show cause issued March 
12,1919, to be filed on March 14, 1919. 

5. In not holding the rule to show cause was not required to be 
answered until Fridav, March 21, 1919. 

6. In striking out the additional answer filed by him to the rule. 

7. In refusing to permit him to show there were no net profits and 
in not holding there were no net profits of the enterprise/ 

8. In refusing to set aside the receivership or to consider same 
prior to ordering his commitment. 

9. In not holding the entire receivership proceedings fraudulent, 
void and a denial of due process of law. 

10. In undertaking to commit him in a cause wherein the court 
had no authority to decree discovery or accounting prior to a hearing 
as to whether Spaulding had a profit sharing agreement. 

II. In ordering his body attachment in a cause wherein the record 
shows no allegation or proof of insolvency, danger of loss of funds 
or other cause for an attachment, legal or equitable, in plaintiff's 
behalf. 


C. H. MERILLAT, 

Attorney for Defendant Mearns. 
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172 


Designation of Record. 

Filed April 16,1919. 


To the Clerk: 

Please prepare transcript of record on appeal to the Court] of Ap¬ 
peals of the District of Columbia from the order of March 24, 1919, 
directing a body attachment to issue against the defendant Mearns in 
the above entitled cause to include the following: 

1. Bill of Complaint. 

2. Rule to show cause inclusive of acceptance of service pf Swin¬ 
dell and Dow for all defendants. ; 

3. Stipulation of counsel. 

4. Answer of International Sales Corporation. j 

5. Answer of individual defendants to bill. | 

6. Docket entry Calendared for March term. 

7. Petition of June 25, 1918, for receivers. j 

8. Answer of defendants. 

9. Order appointing receivers (showing therein parts of order 

stricken out). j 

10. Memo, from docket entry of bond of receivers filed Julne 25th, 

191 8 . ■ | 

11. Order permitting Van Fleet to withdraw appearance for 
Mearns. 

12. Memo, from docket of appearance of Baker & Grant for Mearns. 

13. Memo, from docket of order granting Van Fleet leave to with¬ 
draw. 

14. Memo, from docket of entry of appearance J of Dow. 
173 15. Petition of receivers filed in November, 1918. 

16. Rule to show cause issued in November, 1918. | 

17. Answer of Mearns to rule. j 

18. Order of December 9th directing Mearns to turn over certain 

funds and to file answer. j 

19. Additional answer of Mearns. 

20. Memo, of docket entry of Appearance of Merillat. 

21. Supplementary answer and exhibit of Mearns. 

22. Order discharging rule. 

23. Amended petition of receivers filed February 25, 1919. 

24. Rule to show cause. 

25. Answer of defendant Mearns to rule. 

26. Answer of International Sales Corporation to rule, j 

27. Order of March 7, 1919, directing Mearns to turn oyer funds 
and appeal noted. 

28. Motion to vacate or modify order of March 7, 1919. 

29. Motion for rehearing. 

30. Petition of Mearns to vacate order appointing received and ex 
hibits. 

31. Rule to show cause. ! 
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32. Subpoenas duces tecum to Alton N. Huttel and Win. J. Dow 
with memo, of service thereof. 

33. Petition of receivers of March 12, 1918, to compel Mearns to 
pay funds to them. 

34. Rule to show cause. 

35. Entry in motion book of calendaring of rule to show cause for 
March 14, 1919, and from book of Clerk to Justice Bailey showing 

cause on list of motions for March 14, 1919. 

174 36. March 14, 1919, Answer to rule. 

37. March 19, 1919, x\dditional answer to rule and exhibits, 

38. Motion to strike out additional answer to rule. 

39. Order striking out additional answer to rule and exception. 

40. March 24, 1919. Order of body attachment, exception and 
appeal. 

41. Writ of body attachment, showing service. 

42. March 29, 1919. Memo, of appeal bond approved. 

43. Order overruling motions for rehearing and modification of 
order. 

44. March 29, 1919. Motion to fix bail and order denying motion 
and exception. 

45. April 3, 1919. Attachments for contempt returned and re¬ 
leased under bond. 

46. Bill of exceptions (to be submitted). 

47. Assignment of Errors. 

48. This designation of record. 

C. H. MERILLAT, 

, Att’y for D’f’t Mearns. 

Service of copy acknowledged this 16th day of April, 1919. 

W. .J. DOW, 

Att’y for D’f’t International 

Sales Corp. of Wash., D. C. 
GEO. E. SULLIVAN, 

Per S. E. K. 


175 Additional Designation of Record. 

Filed April 17, 1919. 

******* 

The plaintiff, by his attorney, makes the following additional 
designation of record to be incorporated in transcript on appeal by 
defendant Mearns from order herein of March 24, 1919: 

Rule issued Nov. 25, 1918, and endorsement of service. 

Endorsement of return by Marshal on rule issued March 12, 1919. 

Motion of plaintiff filed Apr. 7, 1919 to dismiss petition of de¬ 
fendant Mearns filed March 18, 1919. 

Order entered April 11, 1919. sustaining motion to dismiss, etc. 

GEO. E. SULLIVAN, 
Attorney for Plaintiff. 
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Memorandum. j 

i 

• May 13, 1919.—Statement of Evidence signed and filed. 

176 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: 

I, John R, Young, Clerk of the Supreme Court of the district of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
175, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 35,608 in Equity!, wherein 
Morril B. Spaulding is Plaintiff and William A. Mearns, et al., are 
Defendants, as the same remains upon the files and of record in said 
Court. I 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 12th day of May, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

C.lsrk 

By W. E. WILLIAMS, 

Assistant Clerk. 


177 In the Supreme Court of the District of Columbia, Holding an 

Equity Court. j 

Equity. No. 35608. j 

Morril B. Spaulding 

vs. | 

William A. Mearns et al. j 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on to be 
heard in this court before Mr. Justice Bailey, presiding bn the 14th 
day of March, 1919 upon a rule to show cause issued hejrein on the 
12th day of March, 1919 by the Justice presiding ordering the de- 
fendant William A. Mearns to show cause why a writ of body attach¬ 
ment should not issue against him for failure to obey an order passqfl 
herein March 7, 1919 directing said Mearns to pay a sum named in 
said order to George E. Sullivan and Mabry C. Van Fleet, receivers. 

And thereupon the following proceedings occurred: 

The rule to show cause had been calendared on Wednesday, 
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March 12, 1919, by George E. Sullivan aforesaid, the order to calen¬ 
dar the cause being entered in the motion book of the court for 
Friday, March 14, 1919, and the case was on the motion calendar or 
call for Friday, March 14, 1919 and when reached in its order in the 
preliminary call of the calendar for the day the clerk called the mo¬ 
tion or rule to show cause. There were present in the courtroom on 
behalf of the plaintiff and receivers Mr. George E. Sullivan and on 
behalf of the defendant Mr. Charles II. Merillat. 

Thereupon Mr. Merillat addressing the court asked that the motion 
go over and stated that he had prepared and served on counsel and 
filed in the Clerk’s office the following: 

1. “A notice that I shall ask the approval, next Friday at 3 
o’clock p: m., of a supersedeas bond, executed by the principal and 
by the Massachusetts Bonding & Insurance Company, a surety com¬ 
pany duly approved by this court; 

2. A motion for rehearing, which is within the rules; 

3. A motion to vacate or modify the decree; 

178 Mr. Merillat also stated that he had “prepared hastily an 
answer to the rule to show cause, in which I protest against 
the matter being heard at this time, as not being proper under the 
rules of the court—there having been no service until Wednesday 

afternoon, and under the rules of this court I would have all of todav 

* «/ 

in which to make answer.” 

Thereupon Mr. Sullivan addressing the court stated that the rules 
now. say that the time to be given on a motion is not two clear days 
but two days and that the day on which the rule is served shall not be 
counted but that the day on which the hearing is had shall be counted 
as one of them, so there had been plenty of time. 

Thereupon the court, Mr. Justice Bailey, stated that he would 
have to wait until the case was-called, meaning thereby until the 
motion was reached in regular course. 

Thereafter at 11:40 o’clock A. M., the motion being reached in due 
course on the court’s call of motions for the day Mr. Merillat address¬ 
ing the court'stated that counsel “would announce themselves as 
present but objecting to the matter coming up as not proper at this 
time, and if your honor orders it to come up I would like your honor 
to allow me an exception.” 

“The Court: Very well. You stated some matters a short time 
ago, Mr. Merillat, as to why it should not come up. I did not have 
time to go into it at the time, and I will hear you on that now.” 

Thereupon Mr. Merillat stated to the court.that the rule of court 
of long standing provided that no matter “not grantable of course 
shall be granted except upon two days’ notice” and that another rule 
of court said that in computing time “the day of the issuance or 
service of order shall not be counted,” but that the last day should be 
counted. Mr. Merillat stated that the fact was the rule to'show cause 
Bad been signed Wednesday, March 12, 1919, and was served about 
1 P. M. of that day on Mr. Mearns. The rule and order of the court 
he thought was improvidently issued. It was signed Wednesday, 
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March 12, and required Mr. Mearns to make answer Friday, 

179 March 14, at 10 o’clock A. M., the same being only one hour 
after the opening of the court. To require an answer tq he filed 

by 10 o’clock (it being 11:40 at the time counsel was speaking) he 
submitted was a denial of a substantial right and in conflict kith the 
rule giving two days’ notice and that he would further say to the 
court “that it must be obvious from the matters here that I have not 
had the time necessary to prepare for this matter.” 

Thereupon the following occurred: 

“The Court: That is a different proposition, Mr. Merillat. 

“Mr. Merillat: I have made my legal point, and I am goihg, with 
your Honor’s permission, to stand upon that proposition that I 
cannot be required to do it. 

“I further say to the Court, and I want the record to show- in 
this case, that I have not had time to prepare for this matter.” 

Thereupon the court inquired if counsel had filed his answer to 
the rule, whereupon Mr. Merillat replied that by 4 o’clock he pro¬ 
posed to file an answer to the rule. 

Thereafter the following occurred : 

“The Court: I think as a legal proposition -the time has expired 
at 10 o’clock, but if you state that you have not had the! time to 
prepare it, I am willing to hold the matter open until tomorrow. 

Mr. Merillat: Your Honor, that gives me very little time to 
prepare on this proposition, and your Honor ought not—— 

The Court: I am willing to give you until Monday. 

Mr. Merillat: I will try to be here at that hour; but I lough t to 
submit that your Honor ought not to try to block an appeal from 
vour Honor. That is the effect of what is asked. 

tv 

The Court: I am not passing on that question at present. I 
understood you to say you had not had time to prepare to .argue 
this question. i 

Mr. Merillat: That is correct. 

.The Court: That is the only question I am passing on how. 

Mr. Sullivan: Not that he has not had the time to prepare his 
answer; he has it. „ • 

Mr. Merillat: Oh, I have my answer here. Thde is no 

180 question about that. 

The Court: I understood you had not had time to prepare 
for argument. 

Mr. Merillat: No, sir. I will file this answer. 

The Court: The question has impressed me as a rather blose one, 
and I should prefer to hear it argued, if you are not ready at this 
time. [ 

Mr. Merillat: Obviously, your Honor. I have read twq authori¬ 
ties, one at least of which was well known to me before this matter 
was presented, but I have not had time to prepare the other. But 
I want to submit to your Honor that in addition to that there is a 
motion' here to modify or alter this decree. Your Honor will recall 
that you yourself allowed this appeal. 

Mr. Sullivan: That was filed this morning? 

Mr. Merillat: That was filed this morning; and I am going to 
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insist upon my various rights. I have set that down for next Fri¬ 
day in accordance with the rule of the Court. I have also set down 
a motion for re-hearing for next Friday, in strict accordance and 
conformity with the rules of the court. 

The Court: Has that been filed? 

Mr. Merillat: That has been filed. 

Mr. Sullivan: This morning? 

Mr. Merillat: This morning, and duly entered in the motion 
book for next Friday. I think next Friday is the appropriate time 
for bringing up these several matters. 

The Court: I shall not wait until then. I mean I am not dis¬ 
posing of the effect of that motion whether it does suspend this 
hearing, but I will hear that matter Monday morning, the whole 
matter as to the effect of the pending motion being set for rehearing, 
and notice of tendering the bond, and all of these matters, as to 
whether they suspend the execution of this decree. 

Mr. Merillat: I shall want your Honor to allow me an exception 
so far as the matter of coming up next Monday *s concerned. I 
think, under the rules, it is not proper to bring it up until next 
Friday. 

181 The Court: Bring what up? 

Mr. Merillat: Bring up the matter of the motion for re¬ 
hearing and have that passed on, the motion to vacate the decree 
and I also think, and I want to preserve my right as a matter of 
substance—I am endeavoring to get, first, protection in this matter 
in the form of a good and sufficient bond; I am next endeavoring 
to preserve my appellate rights so the matter cannot go off as moot, 
or anything of that sort, or my client suffer the ignominy of an 
arrest. 

The Court: I think you misunderstood my statement. I did 
not state that on Monday, I would dispose of the motion to re-hear 
or any of these matters. I merely will dispose of the question whether 
the pendency of these motions prevent the hearing of this matter. 

Mr. Merillat: Then I also want to. object to that, on the ground 
that this rule issued in this case, returnable at this time is improvi¬ 
dent, and that they would have to have a new rule, and that I am 
not required to have made any return after 10 o'clock and that the 
rule being improvident and I responding to it subsequently, it will 
take a new rule. 

The Court: Very well. I have disposed of that. I think this 
rule is sufficient. 

Mr. Merillat: Your Honor allows me an exception to that dispo¬ 
sition? 

The Court: Yes. 

182 On Monday, March 17, 1919, the court, after hearing, 
ruled, over the objection and exception of defendant Mearns, 

that the pendency of the motions for re-hearing and to modify or 
vacate the order of March 7, 1919, would not prevent action under 
'the rule to show cause issued March 12, 1919, and the Court there¬ 
upon postponed the hearing upon said rule of March 12, 1919 until 
March 19, 1919, and on the last>-named date further postponed it 
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until March 21, 1919. On March 21, 1919, the hearing jwas had 
upon said rule of March 12, 1919, and also upon the motions for 
re-hearing and to vacate or suspend the order of March |7, 1919. 

During the hearing on March 21, 1919, the following proceedings 
took place: 

183 Counsel for defendant Mearns read to the court thfe motion 
to vacate or suspend the order of March 7, 1919, directing the 

defendant Mearns to pay over the sum of money named therein to 
the receivers. 

The Court: That is, in effect, a motion to suspend the operation. 

Mr. Merillat stated that that was the effect of that particular motion 
and argued to the court that there was a clear distinction witjh respect 
• to the rule allowing 20 days in which to file a supersedeas bond be¬ 
tween a case where a party obtained a judgment and as a pujrely min¬ 
isterial act and at his own risk without waiting the 20 days within 
which to give a supersedeas proceeded through the Clerk’^ office of 
the court as a ministerial act undertaken at his own risk to take out 
a writ of execution of the judgment and have a levy made by the 
Marshal and a case where the court itself was asked to sign an affirma¬ 
tive order in effect superseding its own rule allowing 20 days within 
which to file a supersedeas bond. 

The Court: I disagree w r ith you on the question of |law, Mr. 
Merillat. I think it is in the discretion of the Court whether it will 
suspend the operation of the decree or not. I am not passing on 
that question now. As to the question of law I cannot a£ree with 
y°u. _ | 

Thereupon the court suggested the petition for rehearing be taken 
up and the petition for rehearing was .read by Mr. Merillat, who 
stated that he had subpoenaed James A. Cahill, Fred S. iSwindell, 
who claimed to be the President of the so-called enterprise, the 
International Sales Corporation, of Washington, D. C.,. Mr. 

184 William J. Dow, the Secretary, and Mr. Alton N. Hiittell, the 
Treasurer; that he had made demands of them tjo see the 

books of record and accounts and they had refused to permit him 
to see them and that they were under subpoena duces tecum to pro¬ 
duce those accounts before the court at that time. That if the court 
would examine the record and answer he would see that a definite sum 
was not stated as determined to be the net profits of the enterprise but 
that the matter was qualified by saying that the sum named in the 
answer was less certain other things which were set forth, bring debts 
and claims or obligations of the enterprise. ! 

Counsel further stated that if the court would examine the peti¬ 
tion on which the receivers were appointed he would see that it no¬ 
where alleged that any moneys were in danger. 

The Court: Now Mr. Merillat, I do not think on this application 
I can go into the question of the appointment of the receivers. 

Mr. Merillat: Will your Honor allow me an exception to that? 

The Court: Yes. j . 

Counsel stated that as the record would show Mr. Mfeams was 
holding the money the court had ordered him to pay in phrt for the 
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purpose of meeting a $10,667 note given in January and maturing 
early in April, which Mearns had given personally to pay for ma¬ 
terial representing the money that had been obtained by Mearns 
for the material. Mr. Merillat stated: “We offer to put witnesses on 
the stand at the hearing to prove these various things. 

Counsel for Mr. Mearns further stated that he offered to prove by 
the records of the court that the appointment of the receivers had 
been obained by the attorney for the plaintiff and an attorney sign¬ 
ing for all the defendants except Mearns filing a consent answer of 
defendant “while at the same time he was attorney of record for the 
defendant Mearns” alleging books, records and papers were in danger 
and obtaining a receivership for fund without the court being 
apprised of the fact the attorney filing the answer was also the 
attorney for the defendant Mearns. 

After further argument the court stated that he did not think these 
matters were relevant, that he was not rehearing the case but that 
the only question before him was whether a rehearing should 

185 be granted and he would not hear testimony on that now. 

Thereupon the court announced that he would take the 
papers and upon the re-assembling of the court announced that he 
would not hear testimony as proffered by counsel for the defendant 
Mearns to which refusal counsel for the defendant Mearns then and 
there duly noted exception and the same was allowed by the court. 

At the conclusion of the hearing on March 21, 1919, the Court 
announced that its conclusions would be announced on Monday, 
March 24, 1919, and on the last-named date the Court announced 
that the motions for rehearing and to modify or vacate respecting the 
order or March 7, 1919 would be overruled, and further announced 
that unless defendant Mearns should now comply with said order or 
give a supersedeas bond, an order would be entered pursuant to the 
rule issued March 12, 1919, whereupon defendant Mearns, through 
his counsel, announced that he was not ready to either comply with 
said order of March 7,1919, or give a supersedeas bond and thereupon 
the court entered its order herein of March 24, 1919, for body at¬ 
tachment against defendant Mearns, and said defendant Mearns was 
forthwith taken into custody by the U. S. Marshal under said order 
and the writ of body attachment issued under it, said order being 
entered over objection and exception of defendant Mearns. 

186 During the progress of the cause exceptions were duly 
noted and allowed by the court to the several orders of the 

court passed herein, which exceptions were duly noted on the face of 
the orders themselves and are hereby made a part of this bill of ex¬ 
ceptions the same as though specifically set forth herein. . 

Be it further remembered that each of the separate exceptions 
taken by counsel for defendant Mearns to the rulings of the court 
during the progress of the hearings and to the orders of the court as 
the several exceptions appear to the orders passed by the court upon 
the face of said orders signed by the court were so taken by counsel 
for defendant then and there and separately and severally duly 
noted upon the minutes of the justice presiding at the trial, and in 
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order that this case may be reviewed on appeal, counsel for defend¬ 
ant prays the court to sign and seal this bill of exceptions to have 
the same force and effect as if each of the said exceptions were 
separately and severally set forth in a separate bill of exceptions and 
at the request of counsel for the defendant the same is accordingly 
signed and sealed and made a part of the record in the cause now 
for then this 13th day of May 1919. 

JENNINGS BAILEY, 

! Justice. 

Messrs. George E. Sullivan, attorney for Plaintiff and Receiver, and 
Charles Arth, Assistant U. S. Attorney, and Williani J. Dow, 
attorney for International Sales Corporation, and Jamies A. Ca¬ 
hill, Tucker K. Sands, Fred S. Swindell & W. J. Dow: 

Please take notice that the foregoing bill of exceptions will be 
submitted to Mr. Justice Bailey, holding Equity Court, orf the 28th 
day of April 1919 at 10 A. M. or as soon thereafter as counsel may 
be heard, and the justice will be requested to settle anc[ sign the 


same. 


C. H. MERILLAT, 
Attorney for Defendant pi earns. 

Service of copy acknowledged this 17th day of April, 19[L9. 

GEO. E. SULLIV4N, 

A tty. for Plff. and Receiver. 

W. J. DOW, 

Atty. for Int. Sales Corp. 

i 

I 

187 The following addendum is made hereto at the request of 
counsel representing the plaintiff: 

On March 29, 1919, at the time of the presentation to the presid¬ 
ing justice in chambers of an application to admit defendant Mearns 
to bail, the counsel representing the plaintiff stated to the counsel 
representing defendant Mearns, “You can still give a supersedeas 
bond,” to which counsel representing defendant Mearns replied that 
he was not then making that kind of an application. 

Signed and sealed and made a part of the record in jhis cause, 
now for then, this 13th day of May, A. D. 1919. 

JENNINGS BAILEY, 

Justice. 

[Endorsed:] Sup. Ct. D. of C. Eq. 35,608. Spaulding vs. 
Mearns. Bill of Exceptions. Geo. E. Sullivan, Atty. for Plff. C. 
H. Merillat, Atty. for Deft. 

Endorsed on cover: District of Columbia Supreme Cpurt. No. 
3276. William A. Mearns, appellant, vs. George E. Sullivan, re¬ 
ceiver. Court of Appeals, District of Columbia. Filed May 14,1919. 
Henry W. Hodges, Clerk. 
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In tie Court of Appeals of do District or Colodia. 

October Term, 1919. 


Nos. 3275 and 3276. 

WILLIAM A. MEARNS, APPELLANT, I 

vs. | 

GEORGE E. SULLIVAN, RECEIVER-APPELllvEE. 


BRIEF OF APPELLANT. 


In view of the fact that the two appeals before the 
court grow out of the same matter and that by stipula¬ 
tion the record in No. 3276 has been printed in full with 
permission to refer in No. 3275 to the same record so 
far as the designation of record shows the same papers 
to have been common to both cases, counsel has deemed 
the court would desire and has embraced both cases in 
the following single brief. 

No. 3275 is an appeal from an order of the Supreme 
Court of the District directing the appellant to pay to the 
receiver appellee $3,878.30 as one-fourth of thd “net 
profits” of certain contracts claimed by one Spaulding to 
be his right under an alleged oral agreement clainjied to 
have been effected with Appellant (p. 55); the appeal in 
No. 3276 is from an order of the same court (p. 9$) ad¬ 
judging Appellant in contempt for not paying over the 
sum of money named to the Appellee. 
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Unless otherwise specifically designated the reference 
to the transcript of record is to the transcript of record in 
case No. 3276, the printed transcript in No. 3275 includ¬ 
ing only the stipulation between the parties (Trans, rec. 
in No. 3275, p. 5), the assignments of error in the first 
case (rec. No. 3275, p. 1) and the designation of record 
on appeal in No. 3275 (rec. No. 3275, p. 2). 

Statement of the Case. 

The cases appealed had their origin in a bill in equity 
filed by one Moril B. Spaulding against the appellant 
Mearns and Tucker K. Sands, James A. Cahill, William 
J. Dow and Fred S. Swindell as individuals operating an 
enterprise under the name of the International Sales Cor¬ 
poration of Washington, D. C.; for safety’s sake the en¬ 
tity named, if a corporation, was joined in order as the 
bill stated to have all possible parties before the court. 
The five individuals named comprised the entire owner¬ 
ship of the enterprise, whether private or corporate. The 
interest of Dow and Swindell was merely nominal—the 
three real owners being Mearns, Sands and Cahill. The 
enterprise was one whereby the defendants undertook to 
buy in detail from various steel, bolt and other manufac¬ 
turers all the metal material needed in a single wooden 
ship and then to supply “en bloc” as a unit to wooden 
shipbuilders the entire metal material for each ship built. 

The bill filed sought to establish a contract whereby 
Spaulding would be declared entitled to a one-fourth 
share of the “net profits” of certain named contracts to 
supply “metal units” to certain named shipbuilders pos¬ 
sessed by the enterprise, and then a lien on those “net 
profits” with an accounting to ascertain the amount 
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thereof to be paid over to Spaulding. The Spaulding 
contract never has been established nor the net profits 
definitely ascertained if there be any, the shipping; con¬ 
tracts never having been liquidated. 

The bill of complaint, filed in December, 1917 (Imrans, 
rec., p. 1), alleged that Meams, Sands, Cahill, Dow and 
Swindell were sued “in their own rights and also injtheir 
several representative capacities for a certain enterprise 
called ‘International Sales Corporation of Washington, 
D. C.,’ owned, controlled and operated by said defend¬ 
ants,” and that the International Sales Corporator! was 
claimed to be a corporation and was made defendant “in 
its said alleged corporate capacity in order that all pos¬ 
sible interests concerned in the subject matter of this suit 
may be made parties. Plaintiff does not, however^ con¬ 
cede that said Defendant has any corporate existence, or 
is anything more than the name of an enterprise which 
is owned, controlled and operated by the other defendants 
hereto.” j 

It averred Plaintiff was a mechanical engineej" and 
that in August, 1917, his services were secured “by the 
defendants to aid them” in fulfilling certain contracts to 
furnish metal supplies to certain shipbuilding companies 
and that “it was understood and agreed by the Defend¬ 
ants with the Plaintiff” that Plaintiff would be compen¬ 
sated “out of the profits to be derived from said con¬ 
tracts,” the amount to be “25 per cent of the net profits 
to accrue to said Defendants therefrom,” and that it was 
also understood and agreed Plaintiff should draw in ad¬ 
vance upon his share of such profits $350 per month, 
commencing October 1, 1917. 

The bill set forth the three several contracts in which 
plaintiff claimed profits. It stated that the contracts were 
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to supply as a “unit” all the metal required for each 
wooden hull, as follows: S units to the York River Ship¬ 
building Co., 6 units to the U. S. Maritime Corporation 
and 7 units to the Potomac Shipbuilding Co. Plaintiff 
claimed to have made contracts for Defendants with the 
Lebanon Valley Iron and Steel Co., the Galvanized Prod¬ 
ucts Co., the Pittsburg Steel Co., and the St. Louis 
Malleable Casting Co. (p. 4), each of these producers 
agreeing to supply some part or parts of the metals that 
went to make up the metal “unit” the Defendants sup¬ 
plied “entire” to the wooden shipbuilding companies 
(thereby, of course, relieving the wooden shipbuilders 
from “shopping” for their metal requirements). 

The bill alleged dishonor of checks given by Mearns, 
“who was principally managing Defendants’ business” 
(p. 5) and that having completed procuring these named 
contracts with the producers, Plaintiff decided “to take 
up no new contracts” and withdrew on November 13, 
1917, from Defendants’ office. 

It further averred that while securing these contracts 
for materials Plaintiff “was further employed by said 
Defendants to find and place certain forging ingots at a 
fair price, his compensation to be “50 per cent of the net 
profits to accrue to said Defendants therefrom” and that 
he did find a manufacturer, the McConway Torley Co., 
who contracted with Defendants to supply 200 tons, “the 
same to be shipped direct to the Pacific Construction & 
Engineering Co.,” whereby Defendants would receive a 
net profit of $3,000 (p. 4). (Note: This McConway- 
Torley commission contract is not involved in these 
appeals.) 

It further avered Plaintiff requested and Defendants 
declined to make provision whereby Plaintiff’s “interest 
in the aforesaid profits will be protected as they are re- 
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ceived ’ and declined “to recognize Plaintiff as h!aving 
any rights whatever.” 

It alleged the “said enterprise, International Salei Cor¬ 
poration,” is without any capital or assets, and the profits 
which are to be derived from the aforesaid contracts 
“will be distributed and lost to the Plaintiff” unless the 
Court afforded a remedy and claimed by reason pf his 
agreement for compensation “out of the profits frdm the 
aforesaid contracts” an interest in and equitable lieri upon 
the profits which the court of equity would “protect and 
enforce.” 

It prayed a decree declaring and enforcing Plaintiff’s 
lien, a receiver pendente life to protect Plaintiff’s part 
of the profits “from being lost or dissipated” apd for 
discovery and an accounting, with interrogatories at¬ 
tached as to the corporation, the relation of Cahill and 
Sands to it and rates and amounts of payments rejceived 
and expected (p. 5). 

A rule to show cause was issued on the bill and serv¬ 
ice made on Swindell and Dow, “attorneys for all De¬ 
fendants” (p. 6). 

Mabry Van Fleet entered his appearance January 3, 
1918, for Defendants (all) and Van Fleet as “attorney 
of record for defendants” on January 10, 191S; entered 
into a stipulation drawn by Plaintiff’s attorney with the 
Appellee Sullivan and J. W. Latimer as attorneys for 
Plaintiff that “during the pendency of this cause and 
until final decree herein the Defendants will keep intact 
and undistributed that part or portion, claimed |by the 
Plaintiff, of the profits heretofore and hereafter derived 
from the contracts referred to in the bill of complaint 
herein, the same to abide such final decree. And it is 
further stipulated and agreed by and between the parties 
hereto that this stipulation shall not prejudice thq rights 
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of any of the parties to this suit, either as a cause of ac¬ 
tion or as a ground of defense” (p. 7). 

The International Sales Corporation filed its answer 
February 6, 1918 (p. 7), through Van Fleet (p. 14). It 
asserted that it was a corporation, had complied with 
Delaware’s organization and incorporation laws and said 
the Plaintiff always had dealt with it as a corporation 
and was estopped to maintain otherwise (p. S). 

It denied it had sought Plaintiff’s services but said 
Plaintiff being without'employment and in apparently 
necessitous circumstances, was permitted to use Defend¬ 
ants’ offices for his personal business in September, 1917, 
and that when later in the month Defendant found itself 
in temporary need of some person who had the ability 
to read blue prints, the Defendant, by its officer and agent 
Mearns, employed Plaintiff “for a period of 3 months” 
and agreed to pay for Plaintiff’s services from October 1 
to December 31, 1917, $1,000 “as full, complete and final 
remuneration for the services then and there agreed upon 
by and between the Plaintiff and this Defendant” (p. 8). 

It averred that after this contract was made Plaintiff 
stated to Defendant’s agent Mearns he was desperate 
financially and daily pressed by creditors and asked “if 
he (Mearns, acting as the agent of this Defendant, 
would not agree to make the Plaintiff an allowance of 25 
per cent on the net profits of contracts entered into by 
this Defendant, after the completion and payment to this 
Defendant on account of its contracts, but this Defend¬ 
ant avers that the said Mearns rejected the proposition 
absolutely”; that upon Defendant’s further importun¬ 
ing Mearns, the latter stated to Plaintiff that in addition 
to the compensation allowed under the time agreement 
aforesaid Defendant upon the completion of its con- 
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tracts, if the Plaintiff “should continue in the servic^ of 
this Defendant until the completion of the said contracts’’ 
would allow and pay to the Plaintiff such sum in addi¬ 
tion to the agreed amount as “in this Defendant’s judg¬ 
ment he, the Plaintiff, should be entitled to,” and jthat 
Plaintiff then and there accepted the offer and agreed to 
accept such sum as the Defendant might decide to | pay 
the plaintiff in addition to the compensation provided 
by their contract. Plaintiff, it was agreed, might draw- 
monthly on his $1,000 compensation (p. 9). 

The answer averred that defendant corporation had 
made the shipbuilding contracts alleged by Plaintiff be¬ 
fore Plaintiff’s employment and that the Plaintiff j had 
absolutely nothing to do with procuring them and that 
when Plaintiff entered Defendant’s employ Defendant 
had made arrangements to purchase all the materials 
needed to fulfill its shipbuilding contracts at prices jthat 
when the contracts “should be completed” would make 
Defendant a profit of at least $50,000. (Note: After 
Mearns’ “ouster” so called the number of “units” tp be 
supplied was heavily reduced without Mearns’ knowledge 
and profits cut down.) 

It denied Plaintiff was employed to secure material 
and supplies and averred all negotiations for material 
were initiated, carried on and concluded by its proper 
officer and agent Mearns and that the only manner in 
which Plaintiff participated in negotiations for contracts 
was that on several occasions during his employment! De¬ 
fendant required Plaintiff to make certain trips td get 
certain information for Defendant, but that none of 

I 

these trips resulted in the entering into of any contract 
between Defendant and any of the producers or manu¬ 
facturers named in Plaintiff’s bill (p. 9). 
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It set forth the contracts made by Meams for sup¬ 
plies (p. 10), and said that as no payments were re¬ 
ceived on these contracts during October Meams made 
personal advances to Spaulding (p. 11) to be reimbursed 
to him by Defendant and that some of these personal 
checks being dishonored, Defendant immediately reim¬ 
bursed Spaulding in full together with protest fees. 

It alleged that early in November, 1917, Defendant 
learned Spaulding was attempting to interfere with De¬ 
fendant’s fulfilling contracts, was making injurious 
statements to its customers (p. 11), was “endeavoring to 
take away Defendant’s business.” It said that Novem¬ 
ber 13, 1917, Plaintiff, without notice, withdrew from 
Defendant's office and employment, and denied that 
Plaintiff had performed the services for which engaged. 

It averred that Plaintiff had opened Defendant’s mail 
concerning negotiations for the McConway-Torley Co. 
forging ingots and had mailed requisitions direct to prin¬ 
cipals without advising Defendant and without author¬ 
ity and secretly had solicited from the McConway-Tor¬ 
ley Co. $1,000 to be advanced to him personally for plac¬ 
ing the order (p. 12). 

It averred an offer to pay Plaintiff any balance due 
him for services and traveling expenses but said Plaintiff 
is not entitled “to any interest in any profits which may 
accrue to this Defendant by reason of any of this De¬ 
fendant’s contracts.” 

The answer averred the Defendant “has no debts” 
and will have large sums paid it from time to time on the 
contracts named; that it was not insolvent or in danger 
of becoming insolvent and denied Plaintiff “has any 
interest in or any equitable lien upon the profits arising 
from the operation of this Defendant’s business,” and 
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denied Plaintiff had stated any facts “which would jus¬ 
tify the appointment of a receiver for Defendant” 

(P- 13). [ 

Answering the interrogatories it averred organization 
August 3, 1917, at Washington; the election of a ; board 
of directors consisting of Mearns, Swindell and, Dow; 
the issuance of 1200 shares of stock, the entire Author¬ 
ized issue, 400 shares to Mearns, 3 each to Swindfell and 
Dow, and 397 each to Sands and Cahill; consideration 
$1 for each share, amount paid thereon $1 peri share, 
each shareholder having paid the full amount. 

Want of jurisdiction in the equity court was pjeaded, 
Swindell as vice president swearing to the answer (p. 14) 
before Dow as notary. 

On February 6, 1918, Sands, Cahill, Dow, Swindell 
and Mearns, in the order named, signed and swore to 
a formal answer prepared and signed by their attoreny, 
Van Fleet, stating they were advised it was sufficient “if 
each adopts as his answer” the answer made by thb Inter¬ 
national Sales Corporation “which they and each of them 
hereby do” and pray “may be read and accepted as the 
answer” of each of them. 

In this state of the record, without any determination 
as to Spaulding ever having any profit-sharing contract 
and without any adversary proceeding between Pefend- 
ants, a petition was filed for a receivership on June 25, 
1918, the name “Morril B. Spaulding” being signed to 
it in typewriting, apparently by Appellee Sullivdn, who 
swore to the petition (p. 16). It set forth the stipula¬ 
tion aforesaid and averred that counsel for the Defend¬ 
ants had just informed Plaintiff’s counsel that! though 
they had endeavored to carry out the stipulation they had 
not been able to do so, due entirely to the conduct of the 
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Defendant Meams, who was excluding the other de¬ 
fendants from the books, records, papers and finances of 
the enterprise, “International Sales Corporation of 
Washington, D. C.” (Italics mine). 

It stated that counsel for Plaintiff had just learned 
that on June 17 Swindell had been elected ‘‘president of 
said enterprise” in place of Mearns, but that notwith¬ 
standing that fact “Meams, who now holds no office in 
said enteq)rise, is wrongfully exercising sole and ex¬ 
clusive dominion over the books, records, papers and 
finances of said enterprise, and also over its offices lo¬ 
cated on the third floor of the Munsey Building, Wash¬ 
ington, D. C., without any right or color of right to the 
same or any of them.” 

Paragraph 4 averred that Meams was “about to con¬ 
ceal or make away with said hooks, records, etc., of said 
enterprise, to the irreparable injury of petitioner, and 
that the immediate appointment of a receiver or receivers 
herein is imperative; that the reputation of Mearns for 
honesty is bad and “that said books, records, etc., will be 
in great danger if any advance notice is given to said 
Mearns for the appointment and qualification of the re¬ 
ceiver or receivers.” 

The petition prayed: 

1. That a receiver be forthwith appointed to hold 
pendente lite that part “claimed by Plaintiff as averred 
in his bill” “of the profits heretofore and hereafter de¬ 
rived” from the contracts named in the bill. 

2. That the receiver be directed to hold “all the books, 
moneys and papers of said enterprise and its offices on 
the third floor of the Munsey Building, Washington, 
D. C. (p. 17). 
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At the same time the petition was sworn to, befortt the 
clerk of court, and filed by Sullivan (p. 17) there:was 
signed and filed by “International Sales Corporation of 
Washington, D. C., Tucker K. Sands, James A. Cahill, 
William J. Dow, Fred S. Swindell by Mabry C. |Van 
Fleet, attorney,” a paper entitled “Consent Answdr to 
Plaintiff’s Petition for Receivership,” consenting thit “a 
receiver or receivers may be appointed herein as prayed 
in order to preserve the status quo,” the answer formally 
admitting averments of the petition “excepting only as 
to Plaintiff having a cause of action as alleged iij the 
bill of complaint and as to which issue has already been 
joined herein,” the answer being sworn to by Swindell 
before Dow as notary, evidently in advance of Sullivan 
swearing to his paper before the clerk, and being en¬ 
dorsed “Consent Answer to Plaintiff's Petition for Re¬ 
ceivership” (p. IS). 

At the same time the papers were filed there was; pro¬ 
cured from and signed by the Court, June 25, 1918 
(p. 18) an order reading: 

“That Mabry C. Van Fleet and George E. Sullivan be 
and they are hereby appointed receivers herein to take 
over and hold pendente lite or until the further ordjer of 
the Court that part or portion claimed by the Plaintiff 
as averred in the bill of complaint herein of the profits 
heretofore and hereafter derived from certain contracts 
refered to in said bill”—this order evidently being pre¬ 
pared to meet prayer 1. 

The order (p. 19) show T s there was stricken from it as 
prepared the following: 

“And that said receivers be and they are hereby] fur¬ 
ther authorized and directed to take over and hold sub¬ 
ject to the further order of the Court herein all the books, 
records, moneys and papers of the International |Sales 
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Corporation of Washington, D. C., and also its offices 
located on the third floor of the Munsey Building, Wash¬ 
ington, D. C.” 

The receivers had their bond ready and it was executed 
and approved the same day (p. 19). 

The petition, answer and order all show and this Court 
by simple inspection can satisfy itself on this point, that 
they were written on the same style of paper and on the 
same typewriter (p. 73). Van Fleet at this time was 
still Appellant’s attorney of record (p. 19) and was re¬ 
garded by Appellant as such. 

The judge who signed the order signed it as a consent 
order and, so pro forma that when his attention was 
drawn to the matter just prior to a petition being filed 
by Appellant to vacate the receivership he stated he had 
no recollection of the matter but knew his habit of mind 
so well that he was sure he would not have signed it 
without affording any party to the cause adversely in¬ 
terested an opportunity to be heard had he supposed it 
not to be a consent order in fact (p. 75). 

Spaulding has signed no paper in the cause except 
the original bill. 

The matters leading up to the combination of all par¬ 
ties to the cause except appellant, through the attorneys 
representing all parties including Mearns himself, 
against appellant is thus shown in a petition iater filed 
(p. 65) to set aside the receivership. 

Swindell was the personal attorney of Sands & Cahill, 
former officers of the Commercial National Bank (p. 
43). Dow and Van Fleet were subordinates in Swin¬ 
dell’s law office (p. 65). When Spaulding filed his suit 
appellant did not know Van Fleet but was introduced to 
him by Swindell and accepted Van Fleet as his attorney 
out of deference to the others. 
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The enterprise was initiated by appellant, who, know¬ 
ing of the wooden ship building program of construct¬ 
ing such ships of standard size and design, conceived the 
idea of contracting to supply the new wooden Ship¬ 
builders in bulk or as a “unit” with all the metal parts 
they would need for each ship to be built, appellant 
agreeing for a lump sum to supply all these various 
parts as a “unit,” and then in his turn as a broker 'pur¬ 
chasing in detail from various producers or manufactur¬ 
ers the several parts, nuts, bolts, screws, plates, etc.; go¬ 
ing to make up a complete metal unit for a ship-Uthe 
profit of course being the difference between aggregate 
purchase cost of the parts and the sale price of the com¬ 
plete “unit,” the shipbuilder of course being relieved of 
anxiety as to getting his metal supplies and thereby 
made more free to push his construction. 

The only real parties in interest in the enterprise were 
appellant and Sands, who put in $1,100, and Cahill (pp. 
43, 66) who put in $800 and turned the monies ov£r to 
appellant, who expended it and conducted matters las a 
private enterprise. Swindell & Dow contributed no 
money. On Swindell’s advice, as sworn to by MCarns 
and not denied, the preliminary forms of incorporating 
under the laws of Delaware were undertaken and a cor¬ 
porate name obtained (pp. 43, 66). The proposed stock¬ 
holdings and value have been heretofore set forth iji the 
original answer to the bill and show all stock (nominally 
issued) held for the three real interests and only qual¬ 
ifying shares for Swindell & Dow. Only the similitude 
of a corporation was observed (p. 43). 

No capital ever was paid in on capital stock (p. 43 V 
Answer to rule to show cause. This is an essential 
requisite to a valid corporation. Affairs were not | con- 
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ducted as a corporation but as a private enterprise (p 
44). Spaulding knew all this. Appellant was in full 
charge with his son acting as secretary and treasurer 
(p. 43). The three rooms in the Munsey Building were 
rented in appellant’s name (p. 44). Not a cent has been 
allowed 1 Mearns for the rent, for salaries or office ex¬ 
penses he paid in computing the “net profits’’ so called 
ordered turned over, nor is he allowed to retain any 
money from the amount he admits is in his hands, nor is 
any deduction made from the amount for “advances” 
Spaulding in his bill states he received. 

About May 1, 1018, Sands & Cahill made an agree¬ 
ment with appellant, (pp. 44, 49, 00) Swindell & Dow 
also being parties and acting as attorneys in the matter 
for Sands & Cahill, that all four would sell all their in¬ 
terests and rights to appellant, (pp. 44, 66) the consid¬ 
eration being repayment to Sands & Cahill of what 
money they had put in and $500 to Swindell & Dow for 
their services, the appellant to relieve the four from per¬ 
sonal liability in the Spaulding suit (p. 67). Appellant 
May S, 1918, confirmed in writing to Swindell his ac¬ 
ceptance of the verbal agreement and asked that he be 
giyen the exact figures (of contributions by return mail 
when he would close at once. 

The arrangement made insured a .good profit for 
Mearns. as the Court can readily see by making its own 
calculations. 

Spaulding had moved to Chester, Pa., appellant’s old 
home, and appellant employed an old friend and lawyer 
to adjust differences. He referred the Chester lawye 
McDade, to appellee’s Washington attorney. On Thurs¬ 
day. June 20, McDade. a former district attorney, came 
to Washington to adjust and get the Spaulding suit our 
of the way as an obstacle to the settlement reached be- 
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tween all the Defendants. Spaulding’s Washington at¬ 
torney refused to discuss matters with McDade on! the 
ground that Van Fleet was Mearns’ attorney of rec|ord. 
whereupon McDade on June 21 wrote Mearns of| the 
difficulty, the letter being filed (p. 77). Mearns at jrnce 
saw Cahill, informing the latter he had the monejr to 
buy out his associates, but that Cahill and his associates 
were preventing Mearns getting the Spaulding suit! out 
of the way through Van Fleet being appellant’s attorney 
at their request, whereupon Cahill replied “he woulQ get 
hold of Van” and enable the Spaulding negotiations to 
proceed (p. 84). j 

Instead of this, on Monday, June 24, Dow cam|e to 
appellant’s office (p. 84) and asked appellant if he|was 
prepared to carry out the agreement, whereupon appel¬ 
lant replied that he was ready to pay all cash required but 
the others had prevented his getting Spaulding’s release, 
whereupon Dow insisted appellant was not ready j and 
pulled out the letter, prepared in advance of the alleged 
ouster of appellant from office and installation of Swin¬ 
dell, Dow & Huttel (p. 85). See Loud vs. Pomona I^and 
Co., hereafter cited. 

The meeting was a fake (p. 85). The time in Ques¬ 
tion was not the date of an annual meeting and the laws 
of Delaware require meetings in the State, whereas the 
meeting in question was hastily held in the hall of the 
Munsey Building in Washington shortly prior to presen¬ 
tation of the letter (p. 86). 

The next morning followed the receivership herein 
as set forth. 

On July 17, 1819, the last day that an appeal cjDuld 
have been perfected by Mearns (Rule 62 requiring lj>ond 
to be filed within 20 days and two days’ notice of sfirety 
being required) Van Fleet withdrew as Mearns’ coun- 
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sel (p. 19) under order of court then obtained by him, 
and Sept. 16, 1918, D. W. Baker entered appearance 
for Mearns (p. 16), Van Fleet on Nov. 14, 1918, with¬ 
drawing as attorney for all the other defendants. Dow 
succeeded him November 25 as attorney for all except 
Mearns (p. 24). 

November 20 Sullivan & Van Fleet, as receivers, filed 
a petition (p. 20) seeking to compel Mearns to give 
them (p. 23) a discovery and detailed accounting and 
for an order to compel him to turn over “the portion of 
funds called for.” 

The petition alleged that on June 25 they had demand¬ 
ed delivery of Mearns and Mearns had asked the priv¬ 
ilege of consulting counsel, and the following day they 
had repeated their demand and had been informed by 
Mearns and his counsel, Peyton Gordon (now in France 
as an army officer) that he had kept no books of ac¬ 
count, that the International Sales Corporation had 
opened no bank account except one in the Commercial 
Bank, that no profits had been earned under the con¬ 
tracts referred to in the bill and that not more than $70 
was on hand belonging to the corporation, but had prom¬ 
ised them a statement of account which he had not fur¬ 
nished. The petition then set forth a letter they had 
sent Mearns setting forth the foregoing and a reply by 
Mearns (p. 21) in which Mearns acknowledged their 
request for “information in the matter of the suit of 
Spaulding against Tucker K. Sands, James A. Cahill and 
myself.” The letter stated that Van Fleet & Sullivan 
knew that “all the records of the association known as 
the International Sales Corporation (italics mine) have 
been out of my possession” since the court order; “that 
I am no longer interested in that concern and that all of 
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the other parties to this suit either have access to this 
memoranda or actually have it under their control. ’ 

Other letters followed from the receivers to Mjearns 
(p. 21) and on Sept. 20, 1916, they wrote him the^ had 
obtained “data showing a profit of $4,663.44, to have 
been realized by you from the units furnished to Poto¬ 
mac Shipbuilding Co.; (note: it appears later Mearns 
never had a dollar of this money pass into or through 
his hands, the Potomac Shipbuilding Co. being a concern 

I 

whose principal officers were made up of the oth^r de¬ 
fendants) ; also $8,110.69 from units furnished to'York 
River Shipbuilding Co.; also $2,739.05 from units fur¬ 
nished to U. S. Maritime Corporation, and in addition 
$657.99 from forging ingots furnished to McCdnway 
Torley Co.,” and demanded he turn over to them 50 per 
cent of the last sum and 25 per cent of each of the others. 

The letter further alleged the International Sales 
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Corporation they were advised had asked Mearns ac¬ 
count for or explain certain monies received by him in 
these matters but that Mearns had declined. 

An affidavit was attached (p. 23) from one Alton 
Huttel. The said Huttel was an employe in corpora¬ 
tions officered by Sands & Cahill (p. 33) and by them 
was put in as an officer of the “International Sale? Cor¬ 
poration” when they attempted to oust Meams-j—law¬ 
fully or unlawfully is a question (p. 34). It appeared 
from the affidavit that Huttel was an accountant and 
that as such Huttel had found the profits as alleged in 
the petition (p. 23). 

In answer to a rule to show cause, issued by justice 
Bailey (p. 24), why he should not be punished fcjr con¬ 
tempt for interference with the receivers (abandoned 
later by appellee), be compelled to give a detaihd ac¬ 
counting and be compelled forthwith to turn over the 
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portion of funds” called for by the June 25 order (p. 25) 
Mearns on December 6 made answer denying interfer¬ 
ence and stating (p. 25) that the receivers had demand¬ 
ed he turn over “moneys due them when in truth and 
fact there have been no profits on said contracts men¬ 
tioned.” The answer stated it was utterly impossible to 
determine profits on any one of the contracts named 
until the contracts “are completed,” all monies due paid 
and expenses for handling the contracts deducted “in 
order to show the net profits” and that no contract 
named had yet been liquidated. 

As to the Potomac Shipbuilding Co. contract he an¬ 
swered he had no figures or books showing the profit 
named and that no part of any profit or money received 
on this contract “passed through his hands.” 

That the York River Shipbuilding contract was un¬ 
completed but “no such sum as $8,110.69 as profits 
passed through his hands” (p. 26); that before receiv¬ 
ers were appointed some moneys from this company did 

come into his hands and that “with a portion of said 
moneys” he had paid some of the debts “due on said 
contract and there are still debts due on said contract”; 
that as far as he knew “matters between the York River 
Shipbuilding Company and said corporation have not 
been fully adjusted. That after the matters are adjust- 
the persons pretending to act as the officers of said com¬ 
pany are the ones who should account for said moneys 
and not respondent.” 

Except as to the amount a similar answer to the above 
was made as to the U. S. Maritime Corporation contract. 

Acknowledgment was made that Mearns had 
“$657'99 received as commission” (the other contracts 
being profit and loss contracts) on the McConway Tor- 
ley contract and willingness was expressed to turn over 
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pending determination of rights one-half of this! sum 
(p. 27), with the statement that this contract wasjof a 
totally different nature than the other contracts. 

The answer further averred that claims were! out- 
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standing on all the contracts and that ‘‘if the persons 
pretending to act as officers of said corporation sincte the 
appointment of the receivers have succeeded in adjust¬ 
ing said contracts then they have in their possession 
moneys received from said adjustment and should pay 
the profits, if any, on said several contracts”;; that 
Mearns had personal knowledge that Huttel since receiv¬ 
er ship had collected $30,000 (p. 26). i 

It averred that May 27, 19IS, “all the books, pjapcrs 
and files relative to these several contracts were 'taken 
from his office by the agents of the Department o i Jus¬ 
tice and that he has not seen them since nor had Access 
to them, except that he has seen some of them ijn the 
possession of Alton N. Huttel and in his presence (re¬ 
spondent) did attempt to adjust the several contracts be¬ 
tween respondent and Tucker K. Sands and James A. 
Cahill.” 

I . 

“Respondent further says that the said International 
Sales Corporation was incorporated and it was Qwned 
by your respondent and the said Sands & Cahill, j That 
said corporation has outstanding a large number of 
debts and also has outstanding a large number (>f ac¬ 
counts due it. That your respondent was acting f<j>r the 
said company as president and manager until the time 
the Department of Justice entered his office and took 
away the files mentioned aforesaid, together with cer¬ 
tain papers.” 

(Note: On the day named the Department rriade r 
drag-net search and seizure of papers, etc., of all per- 

i 
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sons, etc., having government war contracts, holding 
them in some cases and in others, as here, returning them 
where no cause of complaint developed—this return be¬ 
ing made to defendants as Meams would not take the;, 
back.) 

The answer continued (page 27): 

“Respondent further says that prior to said 
meeting and when said corporation was a going 
concern it was carried on as though respondent, 
Sands & Cahill, were copartners, and that all of 
the moneys that came into their possession were 
used for the benefit of said contracts with said 
corporation by the said parties aforesaid; that re¬ 
spondent further says that the Plaintiff in this 
cause avers and claims individual liability on the 
part of your respondent for the said debts of said 
corporation and that respondent is advised if that 
be so, he has a right to hold any moneys in his 
hands for the purpose of liquidating said liabili¬ 
ties.” ! 

The answer stated that not until a full accounting 
with the alleged officers of the corporation could it be 
determined what profits there were but respondent had 
no “moneys in his hands that represent any profits on 
any of the other (excluding the McConway Torley con¬ 
tract) contracts at this time.” 

“Respondent further says that he has obligated 
himself personally to pay some of the debts of 
said corporation including the debt of the Gal¬ 
vanized Products Company of approximately 
$11,000, and that he is ready and willing to act 
with his codefendants and the said alleged offi¬ 
cers of said corporation in order to pay the debts 
of said corporation and in order that he may he 
freed from any personal liability.” 
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Denial was made of any contempt of court and of 
Plaintiff having a contract such as plaintiff alleged ! (p. 
27), “which said matter has already been put at issue 
by the bill and answer in this cause.” 

Mearns stated that in order to protect assets and'lia¬ 
bilities of “said International Sales Corporation,” al¬ 
though he was advised he was unlawfully ousted, he jwas 
willing to aid in collecting claims and paying liabilities 
when "a proper adjustment of the profits” could be 
made. 

The answer denied having in hand any such surfi as 
mentioned by Huttel and said Huttel had been so ad¬ 
vised. Mearns added (p. 28) : “It is impossible at pres¬ 
ent for him to compute the profits on said contract^ be¬ 
cause there are debts outstanding against said contract 
of approximately $50,000 and that as the persons who 
are acting as officers of said corporation have modified 
and altered these contracts in a manner unknown to 
your respondent, an accounting or statement of ultimate 
profits would be valueless until such time as the peifsons 
acting as officers of said corporation have completely and 
finally liquidated all indebtedness and set aside the ! resi¬ 
due of assets”—at which time Mearns stated hej was 
willing to act with the alleged officers of the corporation 
“and see that the profits, if any, are set aside in accord¬ 
ance with the order appointing the receivers hereim” 

The Court ordered payment to the receivers of one- 
half of the McConway Torley commission, which was 
done, and ordered appellant to “present a precis^ and 
definite answer” to the other matters by Dec. 13, 191S 
(p. 29). This order it is submitted was beyond the 
Court’s power; was not “competent” for it to piake, 
Easter vs. Ralston, 32 App. D. C. 12. See standarej legal 
definition of “competent.” j 
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It is part of appellant's case that this answer, con¬ 
ceding arguendo only validity of the receivership, was 
complete and decisive and should have been so accepted 
at the present stage of the Spaulding suit, issue being 
joined expressly by all Defendants on Spaulding’s right 
to discovery or accounting, and so far as the stipulation 
is concerned it being obvious there could be no “net 
profits” until liquidation of contracts and ascertainment 
of assets and liabilities. 

On December 19 Mr. Baker for Meams filed a fur¬ 
ther answer as required. It (p. 29) adopted the former 
answer, set forth the receivership order verbatim, denied 
having in possession any profits or that there were any; 
denied the order “called for the delivery of any moneys 
in possession of your respondent to the said receivers 
but that said receivers were receivers of profits alone 
and nothing else (italics mine); denied the order in any 
way “calls for any detailed accounting or calls upon him 
to give to your petitioners anything whatsoever, nor 
does the order of June 25, 1918, cover any matters but 
merely refers to the appointment of receivers to receive 
certain profits, which said profits your respondent says 
upon information and belief do not exist”; that “he 
cannot give a detailed accounting covering said contracts 
alleged in said bill because since the appointment of said 
receivers he has not had possession of the books and 
papers in reference to said contracts” but if any detailed 
statement was to be given it should come from Huttel. 

It stated that the three contracts in which Spaulding 
claimed 25 per cent were not settled and completed and 
there was no way at that time to determine profits, if 
any; that there were approximately $50,000 debts out¬ 
standing and there were outstanding for collection about 
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an equal sum and that until collected and debts deter¬ 
mined no settlement could be made. 

Answering specifically as to the Potomac Shipbuilding 
Co. contract it said: “No part or portion of any profit 
or money received on said contract came into or parsed 
through the hands of your respondent; that $30,000 on 
said contract was in some way paid to Defendant Sands 
and that upon the discovery of said payment respondent 
compelled said Sands to put same to the credit of said 
International Sales Corporation at the Commercial Na¬ 
tional Bank and that said money was drawn against by 
certain creditors of the Defendant corporation, said In¬ 
ternational Sales Company, and was used in that way, 
and that your respondent never had custody of said 
money, nor had he ever drawn any of said money oikt of 
said bank, but all was drawn out by the creditors of j said 
International Sales Company.” 

As to the allegation of $8,110.69 profit from York 
River Shipbuilding Co. units strict proof was called for, 
with the statement it was impossible to arrive at a profit 
as the contract was not completed, moneys due remained 
uncollected and debts outstanding. Admission was made 
appellant had collected money on this contract, the 
greater part of which was used in paying debts of the In¬ 
ternational Sales Corporation, appellant having remain¬ 
ing in his possession $2,250, but which “in no sense con¬ 
stitutes a part of any profit made on said contract” (p. 

56). . I 

A similar answer was made as to the U. S. Maritime 
Corporation contract except that $1,790 was admitted 
in appellant’s possession. 

The answer continuing, as to both the foregoing! con- 
tracts, said there was “due against them $11,000, same 
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being due (p. 31) the Galvanized Products Co., which 
your respondent has obligated himself to pay said com¬ 
pany; that there is due the Lebanon Valley Iron & Steel 
Co. approximately $45,000, which your respondent has 
obligated himself to pay in part”—the $45,000 being due 
on all three contracts but the exact proportion due on 
each contract needing “a careful examination” of the 
International Sales Company books and appellant not 
having the books, but at least $35,000 being chargeable 
to the York River Co. contract. 

Appellant averred his inability to exactly proportion 
amounts without the books but said no moneys he had 
could be treated as profits and that “the profits, if any, 
are in the amount still to be collected and which should 
be collected by the International Sales Co.”; that there 
had never been any meeting (p. 32) of directors or of¬ 
ficers to take up the question of profits, if any; no one 
with authority from the company ever had determined 
what profits, if any, had been made and “no sum r- 
profits has ever been set aside as profits on said con¬ 
tracts” and willingness was reiterated to cooperate in 
winding up affairs. 

Mr. Baker having died, present counsel succeeded him 
Dec. 31, 1919, and filed a supplemental answer (p. 33) 
explaining that Huttel was auditor of a taxicab company 
in which Sands or Cahill was a stockholder; that the 
day appellant turned over on request his papers to the 
Department of Justice was the day of occurrence of an 
alleged annual meeting at which an attempt was made 
to depose appellant, to elect Swindell, Dow & Huttel di¬ 
rectors, exhibit being made of a letter from Swindell to 
appellant dated June 24, 1918 (p. 34), stating that at 
“the annual meeting (date not given) of the stockhold- 


ers,” directors had been elected and had immediately 
elected Swindell president, Huttel vice president iano 
Dow secretary, the letter ordering Mearns to turn bver 
the company offices, books and records and moneys or 
funds to Dow. 

The date of the letter is the day before the receiver¬ 
ship application. 

This supplemental answer further stated that since 
that date Huttel had taken charge of finances, “has col¬ 
lected of the outstanding debts due the Internationa! 
Sales Corporation, whether the said concern be a valid 
corporation or merely a partnership (italict mine) some 
$30,000 and that there are still other sums due which 
Huttel is proceeding to collect,” notwithstanding ^ffiich 
fact Huttel had referred bills due to appellant who had 
felt compelled to pay them. 

The right, power or duty of the Court to decree any 
sum due or accounting made until it was first decreed 
after hearing that any of the parties defendant! were 
“liable to account” to Spaulding was again demedj. 

The answer stated and brought the mode of obtaining 
the receivership specifically to the Court’s attention, 
stating appellant never had notice of any application to 
be made for a receiver; had never consented to onb and 
had had no hearing thereon; that Swindell had pnlaw 
fully taken charge “of the International Sales Corpora¬ 
tion in the interest of himself and of the defendants, 

i 

Sands & Cahill, all of which defendants are liable to 
this respondent in damages” and that thereafter la re¬ 
ceivership appeared to have been directed on a petition 
filed and consented to byVan Fleet, averment being: made 
the purpose was to fasten liability on respondent and se¬ 
cure funds of his in advance of any determination pf the 
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cause and without there first “having been determined 
any liability on the part of this defendant to make any 
accounting to any person whatsoever as moneys held 
by this respondent for said party, respondent stating that 
he is under personal liability to pay debts arising out of 
the enterprise for which respondent is personally liable, 
in excess of. any funds or moneys of any sort that he has 
in his possession” (p. 34). 

On this showing the Court discharged the rule, with¬ 
out prejudice (p. 35). 

Thereafter on February 25 the receivers filed an 
amended petition (p. 35) setting up the matters there¬ 
tofore alleged and answering that prior to their appoint¬ 
ment appellant had collected $34,899.70 (a considerable 
part of which it is to be noted is stated as coming from 
manufacturers and not shipbuilders, and Mearns denies 
receiving moneys from them but paid money to them, 
their names being Smith & Co., Cattie Bros., Lebanon 
Valley Co., and St. Louis Casting Co., and had made 
so far as they knew disbursements of only $3,367.95, 
leaving a net balance unaccounted for by him of $31,- 
531.SI or considerably more than the net profits realized 
from the units furnished under the contracts named. 

This amended petition was sworn to by Sullivan (p. 
41). It assailed some payments made by Mearns to 
Smith & Co. as not proper expenditures and alleged total 
net profits from the three contracts Spaulding claimed 
an interest in of $15,513.IS; also that the refusal of 
Mearns to account for the money in his hands left the 
International Sales Corporation “without the necessary 
funds to pay outstanding obligations arising under said 
contracts.” The petition did not allege completion of the 
contracts. 
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The petition was accompanied by an affidavit [from 
Huttel that he was an accountant, had conducted corre¬ 
spondence to acertain the financial status and that he had 
read the figures given in the petition and they were cor¬ 
rect (p. 41). 

A new rule to show cause was issued (p. 42). Mearns 
answered it March 7, 1919 (p. 42). The answer called 
attention to the fact that Spaulding’s only claim wfas to 
a share of net profits on all three contracts and that the 
receivers were only receivers of such. 

It set forth the agreement between Cahill, Sands & 
Mearns to obtain metal material contracts and act as 
middlemen; that Swindell being present advised jncor 
poration and stated (p. 43) the relation of Huttel & 
Swindell to Cahill & Sands. It alleged that no stock had 

o 

been turned over to stockholders, that corporate form of 
organization was not attempted to be maintained j prior 
to Spaulding’s suit, that no money ever was paid; in to 
the treasury of the corporation for capital or shaire ac 
count, and that all this was well known to Spaulding. 
That after Spaulding’s suit Swindell & Dow attempted 
to give the similitude of an active corporation to tfie In¬ 
ternational Sales Corporation. That Mearns arid his 
son conducted the enterprise, Mearns rented the offices 
personally, made himself personally liable for expenses 
and on his personal acquaintance obtained material con¬ 
tracts from manufacturers. That he conducted “the en¬ 
terprise very largely as a private enterprise andjnot a 
corporate enterprise and he is advised and therefore 
states it is a matter of grave doubt whether the Inter¬ 
national Sales Corporation be a corporation in fact and 
in law.” 


i 

i 
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Mearns stated he had not consented to nor had notice 
of the receivership. That he had signed a stipulation to 
hold net profits intact, “but he denies that there have been 
any net profits from the enterprise nor that there can be 
any net profits until the debts of the enterprise have been 
paid, which respondent states has not yet happened, there 
being outstanding debts largely in excess of any funds 
which respondent or the so-called International Sales 
Corporation has in hand.” He said the stipulation re¬ 
served his rights as to discovery and accounting until it 
was found Spaulding was a partner (p. 44) and that 
he was advised the demand therefor was in excess of the 
receiver's power. 

It said no dividends had been paid or declared, that 
many debts remained and that no profits could be set 
aside until creditors were paid and that no segregation 
had been made of any sum as profits, surplus or divi¬ 
dends. 

He denied receiving any sums whatever from the Leb- 

O J 

anon Valley Co., Cattie Brothers or Smith & Co. (p. 46) 
as alleged in the petition, and said that petitioners had 
attempted to state an account “as though all the moneys 
received were profits, well knowing that there have been 
paid out of the moneys received much in liquidation of 
obligations incurred and that much expenditures of 
agreements for expenditures formed the consideration 
for the payment of the sum set forth. Respondent de¬ 
nies that the present action is an action by the Interna¬ 
tional Sales Corporation and that the Plaintiff has any 
right of participation in the internal management of af¬ 
fairs at this time and in this proceeding. Respondent 
states the expenditures incident to the conduct of the 
business have been heavy, that there are many overhead 
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charges and that the said Alton N. Huttel admitted to 
respondent that he knew that there were many dfeduc- 

0 i 

tions to be made from the amount stated by him to jhave 
been received”—adding that Huttel had stated he had 
not attempted to assert the net profits of the enerprisc 
in which Spaulding would share. 

With respect to the allegation the Potomac Shipbuild¬ 
ing Co. contract had been completed Mearns answered 
that he was without knowledge but if this was so it was 
the result of concessions and compromises in which he 
had not acquiesced and as to which he was entitle4 in a 
proper proceeding to an accounting, including damages. 

As to this contract Mearns stated that through hiin the 
Lebanon Valley Iron & Steel Co. had delivered $4|0,000 
of material to the Potomac Shipbuilding Co.; that lie hod 
received a bank book purporting to show a deposit of 
$31,000 and had notified the Lebanon Valley Co. to 
draw for $30,000 for material delivered to it. ! The 
Lebanon Valley Co. did draw but the money was not in 
the Commercial National Bank to meet it. Sand!s and 
Swindell were officers in the Potomac Shipbuilding Co. 
and upon a voucher which at Cahill’s instance Mearns 
had reluctantly receipted in advance and placed ijn Ca¬ 
hill's hands on Cahill’s promise to see no harm happened 
the Potomac Company had collected for the material 
aforesaid from the Shipping Board, Alton N. Huttel re¬ 
porting to Mearns the deposit in the bank that paused 
the Lebanon Valley Co. to draw as directed by Mearn ■ 
only to have the draft dishonored for two weeks but 
ultimately taken up in consequence of Mearns’ protest to 
the Shipping Board. Sands and Cahill at the time were 
officers in the Commercial National Bank. This Recur¬ 
rence (p. 48) had caused Mearns to demand that (Sands 





(p. 4S) “should get out of respondent’s enterprise which 
Sands later agreed to do.” 

With respect to the drafts of W. A. Smith & Co. re¬ 
ferred to in the petition of the receivers, Mearns’ an¬ 
swer stated that they were necessary because he had 
been compelled to obtain material from Smith & Co. 
through defaults on the part of the Liberty Wood Work¬ 
ing Co. of this city, owned by Cahill, who upon the de¬ 
fault advised him (Mearns) to make the best bargaii 
possible to meet the failure of deliveries. Mearns stat¬ 
ed the arrangement he had made would have been a val¬ 
uable asset except for the unlawful attempted ousting of 
himself from the enterprise by the holding of an unlaw¬ 
ful meeting of the International Sales Corporation, 
“electing Swindell president and Dow secretary in the in¬ 
terests of the real parties, Cahill and Sands.” 

The answer further stated that Huttel had collected 
since then more than $30,000 “of obligations due to the 
enterprise” (p. 49) and that the said Huttel “admits 
that there is a large amount of money yet to be collected 
and that there is outstanding a large amount of debts, 
until an ascertainment of which there can be and are no 
net profits of the enterprise nor until there has been paid 
the moneys due to this respondent on account of obliga¬ 
tions he has been compelled to incur by reason of the 
proceedings aforesaid.” 

The answer stated that Huttel was treasurer of the In¬ 
ternational Sales Corporation and denied that in the pres¬ 
ent proceeding Mearns was under any obligation to give 
an accounting for such use as the other individual de¬ 
fendants in the present proceeding might make of it. It 
stated that Huttel had referred to Mearns numerous 
small creditors whom Mearns had felt compelled to pay; 
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“that the International Sales Corporation owes the Gal¬ 
vanized Products Co. some $10,677 (p. 49), but that 
owing to the refusal to pay the same on the part of the 
International Sales Corporation or its neglect to pay the 
same respondent has felt compelled to and has given to 
the said Galvanized Products Co. his personal note for 
the entire indebtedness, some $10,677, and likewise has 
promised to make good a claim of the Lebanon Valley 
Iron & Steel Co. amounting to a considerable sum.” 

It stated that until adjustment and a complete ac¬ 
counting there were no net profits and it was impossible 
to ascertain and determine “what sum if any represents 
the net profits, and the proportions and amounts due 
thereout by this respondent and by the other parties to 
this cause.” 

I 

Meams stated his willingness to make an accouhting 
provided it was first ascertained that Spaulding was a 
partner or entitled to a share in the net profits but pend¬ 
ing such determination stood upon his right to refuse 
discovery or accounting or payment for Spaulding’s 
benefit, and in conclusion adopted the former an$wers 
filed by him. j 

The International Sales Corporation (p. 50) the same 
day, March 7, 1919, by Alton N. Huttel as its treasurer 
swore to and filed an answer in which it stated that it 
had been endeavoring to compile a record of Meams’ 
management as president and that so far as it icould 
ascertain Meams had collected some $34,S99.76 and had 
made total disbursements of $3,367.95, and about No* 
vember 15, 1918, had admitted having a balance Of ap¬ 
proximately $30,000 “subject to certain office expendi¬ 
tures” and also subject to a credit of $1,900. The an¬ 
swer stated that from what record had been made it 

i 

i 
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“thought when all the moneys clue it and all the tx- 
peenses to be paid by it on account of the contracts men¬ 
tioned in paragraph 4 of the said amended petition have 
been collected (italics mine) and paid out respectively 
the profits realized from said contract will amount to 
$15,513.IS, subject f however, to any items of expense 
which may be found to be properly chargeable against 
any or all of said transactions. This Defendant admits 
that the failure and refusal of Defendant Mearns to ac¬ 
count to this Defendant for the aforesaid balance of, to 
wit, $31,531.81 leaves this Defendant without the neces¬ 
sary funds to pay outstanding obligations arising under 
the aforesaid transactions.” 

The answer averred that Mearns in accepting sight 
drafts drawn by Smith & Co. had “exceeded his author¬ 
ity as the officer and agent of this defendant/' 

The answer further stated that the International Sales 
Corporation “admits that of the net profits alleged it has 
in its possession only $263.75” and expressed willingness 
to turn over one-fourth of this. No order for its pay¬ 
ment was taken by appellee. 

It admitted the payment of $S,165.06 as being made 
directly by the United States Maritime Corporation to 
the Galvanized Products Co. and stated that it was in¬ 
formed that Mearns has “refused to turn over to the re¬ 
ceivers herein any part of any moneys in his hands be¬ 
longing to this Defendant (italics mine) and that he 
disputes that the funds admitted to be in his possession 
constitutes a part or portion of such profits to which 
such receivers may be entitled/' 

On information and belief it stated that Mearns had 
or should have $31,531.SI belonging to this Defendant 
“less such office expenses as Mearns may have incurred 



S3 


while acting as president and less a further credit of 
$1,900” and stated (p. 54) the profits arising fromj fur¬ 
nishing units to the Potomac Shipbuilding Co., York 

i 

River Shipbuilding Co., the United States Maritime {Cor¬ 
poration as $15,513.IS. “Said profits being contingent 
upon the collection of all moneys due Defendant from 
Defendant Mearns (italics mine) and the aforemention¬ 
ed companies and upon the payment of outstanding lia¬ 
bilities of this Defendant on account of the furnishing 
of the units to the aforesaid companies,” but aidded 
that Mearns’ refusal to account to the International $ales 
Corporation left it without funds to pay outstanding ob¬ 
ligations arising under these contracts and thereby as¬ 
certaining to a certainty whether the $15,513.IS Repre¬ 
sented all profits accruing to Defendant from the' con¬ 
tracts named. 

The answer expressed consent to Mearns paying the 
receivers 25 per cent of the $15,513.18 and stated that so 
far as performance by Defendant was concerned the 
contracts named had been completed “and that the 'sums 
tc. be paid thereon to this defendant have been ascertained 
and determined and that the sums heretofore mentioned 
as profits arising from said contracts are based {upon 
su:h final ascertainment and determination.” 

The answer did not state that the three corporations 
named had admitted as due and owing the arhount 
claimed by the International Sales Corporation as being 
ascertained and determined nor that the three companies 
named were able, willing and ready to pay the same, 
though prepared by the same person (Huttel) making 
affidavit to the receiver’s figures. 

Upon this showing the Court passed the order appeal¬ 
ed from in case No. 3275 directing Mearns to pay to Van 
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Fleet and Sullivan, Receivers, $3,878.30, from which or¬ 
der Mearns noted and perfected his present appeal in that 
case. 

On March 12 the receivers filed a petition asking 
Mearns be compelled forthwith to pay over the amount 
named, alleging ! (p. 97) that on March 10 they had 
served Mearns a copy of the order and had demanded the 
money; that Mearns had not complied and that on March 
11 Mearns’ counsel had claimed the right to withhold 
compliance for 20 days. 

Rule of Court 62 of the Supreme Court, D. C., pro¬ 
vides : 

“No appeal shall operate as a stay of execu¬ 
tion or supersedeas, unless within twenty days, 
exclusive of Sundays and legal holidays, after the 
judgment, the Appellant shall file in the clerk’s 
office of the Supreme Court of the District of 
Columbia a bond with surety or sureties to be ap¬ 
proved by the said court, or a justice thereof, 
conditioned for the successful prosecution of 
such appeal.” 

Rule 50 provides, in part, “Rehearing * * * Ever) 
such petition shall be filed within ten days after the final 
decree shall have been passed if an appeal lies to the 
Court of Appeals.” 

The court on March 12 (Wednesday) issued a rule 
(p. 56) on Mearns to show cause on Friday, March 14, 
1919, at 10 a. m., why he should not pay over the amount 
named or failing which a body attachment should not is¬ 
sue. The rule was not served on Mearns until 1 p. m. 
(Bill of Exceptions, p. 106). 

The receivers calendared it for hearing on Friday, 
March 14 (p. 63) (the day on which motions and rules 
to show cause are heard by long-established practice, and 
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it was so placed on Justice Bailey’s motion calendar). 

The rules of court applicable provide: 

I 

“Rule 25. A copy of every pleading at laW or 
in equity subsequent to the original declarajtion 
or bill, and of every motion or petition not giiant- 
able of course, exception to any pleading or audi¬ 
tors’ report, and of every affidavit, shall be served 
within two days after the filing thereof, uhless 
otherwise ordered, upon each opposite party af¬ 
fected thereby whose appearance is entered in the 
cause, or upon his attorney of record.” 

“Rule 8. The day on which any rule, otder, 
writ, notice, or paper shall be entered or seijved, 
shall be excluded in computing the time for com¬ 
pliance therewith; and the day on which a com¬ 
pliance is required shall be included.” 

At 10 a. m. on Friday, counsel for M'earns appeared 
and stated that he had filed in the clerk’s office (Bill of 
Exceptions, p. 106) a notice he should ask for approval 
of a supersedeas bond the following Friday (March 21), 
a motion for rehearing and also a motion to vacate or 
modify the decree. He also stated that he had prepared 
hastily an answer to the rule to show cause (p. 106) 
in which he protested against the rule as improper and 
improvidently issued in requiring answer at the ! time 
stated, whereupon the Court asked if the answer] had 
been filed, counsel responding it had not been bpt he 
would file it before 4 p. m. (p. 106). 

Counsel, as a personal matter, stated he had not had 
time to prepare, whereupon the Court stated he would 
hear argument the following Monday on the effett of 
the filing of the motion for rehearing and notice of 
tender of bond as suspending execution of the decrefe and 
exceptions were reserved, counsel stating he had set the 
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matter of the motion for rehearing and to vacate for the 
following Friday under the rules. Counsel also objected 
that the rule was improvidently issued and that a new 
rule must issue, which the Court overruled, holding the 
rule sufficient and allowed an exception (p. 108). 

The answer to the rule to show cause was filed March 
14 (p. 57), under the duress of the Court’s ruling. A 
fuller and more complete answer was filed on March 19 
as an “Additional Answer to the Rule to Show Cause” 
(p. SO). The receiver, Sullivan, on March 22, moved 
to strike the same from the files, but upon the sugges¬ 
tion of the Court changed the same to a motion to dis¬ 
miss, and the Court granted the motion. 

It is the contention of counsel that if the rule was im¬ 
providently issued and could not be heard March 14, or 
if it should be held the Appellant in reality had until Fri¬ 
day, March 21 to answer the same, and that the Court 
erred in requiring an answer on the 14th, then the an¬ 
swer of the 14th and the additional answer of the 19th 
should be treated as one answer and the “additional an¬ 
swer” was not subject to be dismissed for not obtaining 
leave to file the same but should have been considered by 
the Court as duly filed. 

It is also contended that the Court erred in dismissing 
“for laches” (p. 101) on petition of Appellee (p. 101) 
a petition filed on March 18 by Appellant to vacate the 
receivership (p. 65), these all antedating the adjudica¬ 
tion that Meams was in contempt and the Court having 
prior to the order directing Meams to pay the fund to 
the receivers having had its attention called to the mode 
and manner of appointment of the receivers. 

Taking up the papers in their sequence: 

The answer filed March 14 to the rule to show cause 
denied the lawfulness of the rule issued March 12 for 




37 


March 14, stated sufficient time had not been given | for 
defense, protested against a hearing (p. 57), claimed 20 
days to give a supersedeas bond as matter of right, 
averred that if the money be paid over the question he 
was advised might be deemed a moot question that would 
prevent consideration of the appeal, denied any contempt, 
stated that he had arranged for a supersedeas bond, 'had 
filed a petition for rehearing and to vacate or modify the 
order and prayed the rule be discharged. j 

The motion to vacate or modify the order asked jthat 
it be changed (p. 58) so as to strike out the Word 
“forthwith” and stay proceedings for the period alloiwed 
for filing a supersedeas bond. 

The petition for rehearing (p. 60) set forth the drror 
in the appointment of receivers without notice to Appel¬ 
lant as a consent order passed wherein one of the re¬ 
ceivers was attorney for all defendants and, becofning 
hostile (p. 61) to Appellant and acting solely to prptect 
the other defendants, did without withdrawing as; Ap¬ 
pellant’s attorney, and while Mearns was in fact relying 
and had a right to rely on his attorney, agree to a re¬ 
ceivership hostile to Mearns in a cause wherein the facts 
warranting a receivership were wholly wanting. That 
the order would compel Appellant to pay over as net 
profits money he was holding to meet his personal 
(p. 90) note given to the Galvanized Products Co., whose 
materials had earned the money in question. 

That the International Sales Corporation answer when 
examined did not undertake to state the “net profits,!” but 
only “apparent profits” and which were contingent oh not 
paying debts as yet undetermined; that no schedule of 
assets and liabilities was included and that some $40,000 
yet due the enterprise remained uncollected. Offer to 
verify all these matters was made with the sworn State- 


ment that if all moneys due were collected the “net 
profits” could not exceed $10,000—one-fourth being 
$2,500. 

The Appellant in suport of this motion and offer to 
verify subpoenaed (pp. 63-64) Huttel and Dow to pro¬ 
duce all books, checks, minutes, etc., of the International 
Sales Corporation, but the Court refused to hear them 
and on March 24 (p. 100), without going into the merits, 
denied both the motion for rehearing and to modify or 
vacate the order, exceptions being duly noted. 

The Appellant, who as shown heretofore, had called 
the Court’s attention in his answer (p. 34) to the first 
rale issued some months before and dismissed, to the im¬ 
provident and improper grant of a receivership in the 
cause, did on March IS (p. 65) file a formal petition to 
vacate the receivership. 

This petition set forth the proceedings, the relation¬ 
ship of the other defendants and of receiver, Van Fleet, 
to them, averred the International Sales Corporation was 
in law a private enterprise for want of compliance with 
the law as to issuance of capital stock and payment of 
money on account of capital stock, that Sands and Ca¬ 
hill were real and Swindell and Dow nominal parties to 
the enterprise, which had been conducted as a private and 
not corporate enterprise, the purchase of all their inter¬ 
est as shown by a letter filed (p. 67), the blocking of the 
aforesaid purchase by Appellant when it was seen Appel¬ 
lant was sure to profit even though he paid Spaulding’s 
claim in full, that Appellant Chester’s lawyer came here 
June 20 and wrote Appellant June 21 (p. 67) how he 
was blocked from proceeding, how on Monday, June 24, 
Dow handed Appellant a letter (set forth in full, p. 69) 
that Appellant had been deposed as president, that the 
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next day the receivership followed (papers set forth in 
full, pp. 70 to 73), with obliterated from the order (bot¬ 
tom p. 73) the only thing claimed to be in danger, fiooks, 
records, etc., which were already out of Appellant’s|hands 
and in charge of the Department of Justice and confine¬ 
ment of the order to Appellant, against whose solvency, 
residence and ability to meet any demands there! is no 
reference in the pleadings and who, according to the very 
order itself, is adjudged in contempt for not delivering 
moneys the Court necessarily to adjudge him in contempt 
finds he has kept intact, namely, $4,040. 

It set forth the withdrawal by Van Fleet as Appel¬ 
lant’s attorney on the last day an appeal could have been 
perfected (p. 74), the reason why Appellant had not 
earlier moved to vacate the order of receivership (]b. 75), 
Justice Siddons’ statement that he had believed from the 
“consent answer” all parties were consenting or he would 
have given Appellant a hearing (p. 75); that his Counsel 
had called on Van Fleet several times to explain his con¬ 
duct (par. 13, p. 75) ; that Van Fleet had said ivieams’ 
attitude was so hostile to the other defendants hp could 
not represent him; that Van Fleet “thought” in JMarch 
he had written Mearns he must withdraw as his| coun¬ 
sel and if so had a carbon copy of the letter and was re¬ 
quested to produce it, but later said though he kppt his 
files carefully he could find no letter, and that Vaij Fleet 
was told Mearns denied receiving any such letter afid was 
asked to make a further search for such a letter and 
later when again interviewed stated to Mearns’ counsel 
that he had made a further search but could find np letter 
written by him, and that Mearns supposed and was jus¬ 
tified in believing Van Fleet was still his attorney op June 
25, 1918. Mearns’ petition further stated that fie was 
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still able, willing and ready to keep his engagements, and 
attached an affidavit from his Chester attorney as to his 

J 

visit to Washington. 

A rule to show cause was issued on this petition on 
March IS, but the Court refused to make it returnable 
or to hear it before April 4, and on April 11 dismissed 
it for “laches” without going into its merits and without 
requiring an answer to be filed on a motion to dismiss. 

The additional answer filed March 19 (p. SO) to the 
contempt rule set up a willingness to pay the amount 
named into the registry of the court provided there was 
a stipulation it should not be mulcted for receivers’ fees, 
commissions or attorneys’ fees in the event that the 
Spaulding suit on final hearing was decided adversely to 
Spaulding (pp. S0-S1), Appellant stating he was ad¬ 
vised if paid to the receivers it must be so mulcted regard¬ 
less of the outcome of the Spaulding suit and was also 
possibly liable by some pleadings to be assailed by the 
other defendants, if Spaulding lost, without Appellant 
having the benefit of an independent litigation with his 
co-defendants. It again set forth in detail the proceed¬ 
ings in the cause and the various negotiations, attempted 
ousting of Meams’ receivership, and later proceedings 
(pp. 80-97). 

The Appellee moved to strike this paper (p. 97) and 
the Court did so (p. 101) as filed without its consent. 
Appellant excepted on the ground it was properly filed 
inasmuch as the rule to show cause did not, construed 
properly according to the rule of court requiring two 
days’ notice, require to be answered until March 21 and 
the paper was filed March 19. 

On March 24th the Court adjudged Appellant in con¬ 
tempt and ordered him committed (p. 98), which 
was done (p. 99). 
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The Appellant took the present appeal No. 3276, from 
the order of contempt. The Court noted the appeal at 
the foot of the order itself wrote that bond for costs! was 
fixed at $100, or a cash deposit in lieu thereof (p. 99) 
and stated that the order, in his opinion, could nipt be 
supersedaed and accordingly fixed no supersedeas bond. 

Appellant was committed on March 24 (p. 99). jCost 
bond was given as fixed by the Court as above, and the 
appeal being perfected, and the matter thereby renioved 
from the lower court, except as bail is allowable finder 
Rule XI of the Court of Appeals, Appellant applied to 
Mr. Justice Bailey to fix bail under said Rule XI, arid the 
same was refused (p. 100) and exception noted. | 

Case No. 3275 also was duly appealed and appeal per- 

I 

fected. I 

s 

Argument. 

\ 

Counsel will submit in this one brief Appellant’s rea¬ 
sons for asking reversal of the trial court in both appeals. 
He, however, will endeavor clearly to separate the | argu¬ 
ment as to the validity of the order to pay over the sum 
named in the order to the receivers, from the cofitempt 
order. If the order to pay be invalid, of course the re¬ 
fusal to obey it did not constitute a contempt (EX. p., 
Fisk 113, U. S. 713). The contempt proceedings; how¬ 
ever, by themselves were just as erroneous and just as 
wanting in due and orderly procedure as were all the 
prior proceedings, to date, in the cause. 

The order to pay to the receivers brings up for; deter¬ 
mination these questions in regular sequence, a decision 
favorable to Appellant as to any one destroying a neces¬ 
sary predicate of the order passed: 
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Appellant’s Seven Grounds for Reversal in No. 3275. 

1. Has there been due process of law, a procedure ac¬ 
cording to settled principles mid practices in judicial ad¬ 
ministration, where a receivership is obtained as a “con¬ 
sent receivership” on a petition signed and sworn to by 
the attorney for the Plaintiff and an answer filed as a 
“consent answer” contemporaneously therewith by an at¬ 
torney who is attorney of record and in fact for an “en¬ 
terprise" (corporate or partnership, is a question) 
named as Defendant and for five individual Defendants 
comprising the entire “enterprise” when this attorney 
signs the “consent answer’' as a hostile act in fact on the 
part of all his clients toward the fifth individual, for 
whom also he is attorney but whose interests he is at¬ 
tacking and not defending—the receivers named being 
the colluding attorneys and their appointment being se¬ 
cured without notice to the fifth individual and also with¬ 
out notice to the court that one of the attorneys in the 
illegal combination is attorney for his client attacked 
without notice to the client. No supporting affidavit ac¬ 
companied the petition. 

2. Is such a receiversihp, so obtained, one that the 
court below should have set aside sua sponte upon its at¬ 
tention having been called thereto at a hearing held prior 
to the order to pay the money here involved and what is 
the title of the receivers so obtained, it being apparent 
on the face of the record, that they could not show a 
valid judgment of receivership entitling them, qua receiv¬ 
ership, to possession of property held in adverse right or 
claim by Appellant, the whole proceedings being defec¬ 
tive, fatally, on the face of the record. 

3. Assuming, under such conditions of lawyer and 
client as are. presented above, that a receiver may be ap¬ 
pointed without notice or hearing to a party from whom 
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property is to be wrested, is it not true that this exception 
to the fundamental constitutional right of notice and a 
hearing as part of “due process'' can be jurisdictiolnally 
exercised only in cases of “imperious necessity," where 
there is shown an urgent necessity that can be niet in 
no other way and that the’ 'moving papers must j state 
facts by way of evidence though in affidavit form prov¬ 
ing the imperious necessity of dispensing with notick and 
a hearing—an appointment without such showing being 
subject to attack at any time as an abuse of discretion, 
unauthorized and null. 

4. Is there jurisdiction to appoint a receiver op the 
application of a mere general creditor without a judg¬ 
ment, a mere contract claimant who has not yet accjuired 
a lien but merely asserts a contract, as to which isspe has 
been squarely joined, and who seeks, without giving bond 
or indemnifying security for damages as in attachments 
before judgment, through the receivership to iwrest 
property from its possessor—the possessor not being al¬ 
leged to be insolvent, about to abscond or engaged ih con¬ 
cealing or secreting assets. 

5. Can a defendant be required to discover aijid ac¬ 

count in advance of a decree adjudging the party! seek¬ 
ing the discovery and accounting entitled to a lien t>r en¬ 
titled to share as partner or cestui que trust in thej result 
of such discovery or accounting—must the right first be 
established to discovery and accounting and not the dis¬ 
covery and accounting made first and then the right there¬ 
to determined afterwards. If not required to discover 
and account can a defendant be forced, over his (objec¬ 
tion, to discover and account and then ordered jo pa)' 
over the result of the accounting merely because some 
hostile co-defendants consent to receivers instead qf him¬ 
self holding the money? i 




44 


G. Can there be “net profits” determined before debts 
are paid and before there is collected or assured of col¬ 
lection the assets without collection of which there will 
be insufficient to pay debts? 

7. Can a defendant be ordered to pay as “net profits” 
money he admittedly, by the record, is holding and has 
earmarked for the purpose of paying to those who sup¬ 
plied the materials that, being delivered, resulted in turn 
in payment of the money that is being held for the specific 
purpose named but is nevertheless ordered to be turned 
over to receivers of “net profits” only of a general con¬ 
tract creditor without bond of indemnity? Can a de¬ 
fendant prefer a creditor supplying materials to a gen¬ 
eral (disputed) claimant to a share of “net profits?” Can 
co-defendants deprive him of this right? Must such co¬ 
defendants, if they wish to administer funds in hands of 
another and to wind up the enterprise, bring an independ¬ 
ent suit in equity for that purpose, or can they, by collud¬ 
ing with the other side in the present limited suit in 
equity, strip Appellant of all he has collected and leave 
him, penniless, to meet the promissory notes and other 
personal obligations he incurred in order to obtain the 
materials represented, in part, by the moneys Appellant 
collected ? Has Appellant either legal, equitable or moral 
right to turn over to be held for the benefit of a claim¬ 
ant to a share of “net profits” only (and to be mulcted 
for commissions, fees and expenses if the claimant be 
unsuccessful. Dent vs. Ferguson, Fed. Rep. ), 
money that repersents material furnished by another on 
a promise to pay for such material upon collection of 
the money after delivery of the material ? 

It was this aspect of the situation that caused Appel¬ 
lant to go the utmost limit he felt he could go and otter 
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to deposit in court, free by stipulation from mulcting for 
fees, etc., the money he held, and it was Appellee’s de¬ 
sire to convert his contingent fee case in behalf of 
Spaulding into a moderate certainty through receiver¬ 
ship fees that caused the offer to be rejected and ijesort 
had to attempted judicial coercion. 

1. Settled judicial practice and due process require no¬ 
tice and a hearing and that a party (barring willful or 
negligent default) shall be represented in person fir by 
attorney. Where due process and notice and hejaring 
are in question the courts look to the substance of things 
and if it be apparent that the substance of the matter is 
that there has not been notice and a hearing and! that, 
taking all things into consideration, a substantial 1 right 
has been denied then there, in that case, has not! been 
due process, Simon vs. Craft, 182 U. S. 427. j Fic¬ 
tions are ignored and the substance looked to. Orily by 
resort to fiction can it be said Appellant was represented, 
for though he had an attorney in the cause that attorney, 
unknown to the court which appointed the receivers as a 
pro forma consent vacation time matter and in igndrance 
as the judge stated that there was an adverse interest, 
had turned against his client and in the interest of his 
other four clients and was in collusion with thje Ap¬ 
pellee, Spaulding’s attorney, to injure Appellant, j 

A nominal representation on the record but a hostile 
representation in fact deprives the matter of a claim Ap¬ 
pellant had notice through his attorney of record. 'When 
the Court, as the record itself here discloses, has its at¬ 
tention called to such a departure from settled practice 
it was the duty of the Court to declare there was riot due 
process and to enforce the fundamental principles on 
which the practice of the law is based—and not, |on the 




contrary, to sanction and permit the lawyers who were 
its officers to profit by the wrong done. 

No appeal to the court based on the individuals con¬ 
cerned can take from the facts its essential nature and the 
undeniable character of the acts done, Warded vs. Un. 
Pac. R. R., 103 U. S. 651. We are concerned with 

Mearns and a substantial denial of a constitutional right 
by the procedure adopted, Simon vs. Craft, supra. 

The law as to attorneys and the position they occup) r 
and which it is the Court’s duty to see they fulfill, was 
thus stated in Chatfield vs. Simonson, 92 N. Y. 209-15: 

“The contract which the law implies from an 
attorney’s employment is, that he shall render 
faithful and honest service to his client in the con¬ 
duct of the business in which he is employed; that 
he shall not use the knowledge gained therein, or 
the position which he occupies by virtue of his 
relation, to the prejudice of his client, and that 
he will serve his client in good faith and to the 
best of his knowledge and ability. He has no 
right to use his position as an attorney to bargain 
for a personal advantage with his adversaries in 
the action, or to do any act which would tend to 
prejudice the rights of his clients in the event of a 
successful termination of the action and if he does 
so, it is a violation of his professional duty and 
the obligations which he owes to his clients.” 

See also Justice Story in Williams vs. Reed, 3 Mason 
404: 

And Where by violation of his duty or by connivance 
with the other side the client is injured the courts will 
“render nugatory” as said in Weeks on Attorneys, Sec. 
259, the advantage so obtained. 
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It is sufficient cause for disbarment that an attorney 
takes “an unfair advantage of the opposite party ifi an 
action in the absence of his professional advisejr”— 
Weeks on Attorneys, Sec. SI, page 170. A fortiori if 
the attorneys representing both sides get together for the 
purpose of accomplishing the injury of the client oj one 
of them, as in the case at bar. 

So, it is held that a solicitor will be enjoined at tlje in¬ 
stance of a former client from acting for the antagonist 
of the latter whenever the transaction in reference to 
which 1 the injunction is sought so flows out of or isj con- 

i 

nected with that in which the solicitor was formerly re¬ 
tained that the same matter of dispute may .probably 
arise. 

Weeks on Attorneys, Sec. 120 A. 

Little vs. Kingswood Co., L. R. 20, Ch. Divj 733. 

Weeks on Attorneys, Sec. 271, says: 

i 

i 

An attorney cannot accept interests conflicting 
with those of his client. Any deviation in this 
respect may expose him, not only to an action foi 
damages on the part of his client, but to discipline 
on the part of the court. j 

Counsel, as the record will disclose, was loath, riatur- 
ally, to bring this matter to attention. First, in answer 
to the original and discharged rule, the matter of the im¬ 
propriety involved and Appellant’s want of notice was 
called generally to the attention of the Court (p. 34}, and 
of counsel in the hope that counsel for Appellant jcould 
discharge his duty to his client and that the Court and 
counsel would see the error of what had been donje and 
undo the breach of professional obligation, leaving the 


I 
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cause to proceed in the regular way and await determi¬ 
nation, on the merits, of Spaulding's suit. When this 
general direction to the matter was unavailing, and aftei 
the first rule to show cause why Appellant should not 
pay over a fixed sum to the receivers was discharged 
without prejudice and the receivers obdurately proceeded 
with a second rule counsel again, as the record shows, 
went to Mr. Van Fleet (p.75) and gave him every oppor¬ 
tunity to explain the conduct shown on the face of the 
record. This failing, the Court's attention was specifi¬ 
cally directed to the void character and abuse of judicial 
integrity and discretion in the. proceedings. This paper 
was filed in the lifetime of Mr. Van Fleet, and while 
counsel regret that Mr. Van Fleet was taken suddenly ill 
the afternoon following the serving of the answer and 
passed away speedily from an attack of influenza, it is 
submitted that this cannot prejudice Appellant's appeal 
and that the remedy lay with Appellee and the court be¬ 
low and the duty to wipe the record clear of these un¬ 
lawful interlocutory proceedings. 

The undeniable character of the receivership proceed¬ 
ings appear on the face of the record, including even the 
entitling of the matter as a ‘consent answer" when the 
fact is 1 it was not a “consent" as to Appellant, and the 
swearing to the answer before a notary before the peti¬ 
tion, sworn to before the clerk of the court, was filed and 
the preparation in advance of all papers filed by the same 
hand. 

Such a proceeding was not in accord with the require¬ 
ment of notice and a hearing and fidelity of attorney to 
client. On the assumption that in extraordinary emer¬ 
gencies and where the Court as an extraordinary exercise 
of its extraordinary and emergency powers may, know- 
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ingly, dispense with notice and a hearing and appoint re¬ 
ceivers to preserve threatened property what wa$ here 
done was not a procedure in the “ordinary manner" in 
such cases and hence can be questioned, either directly 
or collaterally. 

This is a case of exception to the ordinary rulfe that 
jurisdiction over the subject matter and over the person 
renders what is done mere error. 

Windsor vs. McVeigh, 93 U. S-, 274: j 

“Wherever one is assailed in his person pr his 
property, there he may defend, for the liability 
and the right are inseparable. This is a princi¬ 
ple of natural justice, recognized as such by the 
common intelligence and conscience of a}l na¬ 
tions.” 

See also Hovey vs. Elliott, 167 U. S., 40f). 

I 

I 

And in these cases the Court held the proceedings in¬ 
valid and always assailable because while the persop and 
subject matter were cognizable the manner of procedure 
was unlawful, saying: 

“The doctrine, that where a court has on'ce ac¬ 
quired jurisdiction it has a right to decide'every 
question which arises in the cause, and its j judg¬ 
ment, however erroneous, cannot be collaterally 
assailed, is only correct when the court proceeds, 
after acquiring jurisdiction of the cause, accord¬ 
ing to the established modes governing thq class 
to which the case belongs.” 

This citation is especially pertinent to the point |3 dis¬ 
cussed herein. 

2. The face of the record disclosing that Van | Fleet 
represented all the defendants, including Mearn$, and 
that by papers prepared in advance, all of them, by one 
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common person, that there was struck from them every¬ 
thing which could adversely affect any one except 
Mearns, and that a “consent answer,” so entitled on its 
face and so endorsed on its back, was filed without dis¬ 
closing expressly that Mearns was not consenting and 
was not consulted, and that the Court, upon presentation, 
had passed an order appointing receivers as a “consent” 
order, it was the duty of the Court, upon its own motion 
to examine into the proceedings, hear the parties, undo 
the proceedings to which Mearns had called its attention 
and assert the fundamental doctrine underlying all ju¬ 
dicial administration that attorneys must represent ail 
their clients, cannot collude with opposing attorneys for 
their mutual profit and that if the contrary appears the 
proceedings will be declared vitiated and the former 
status quo restored. This being a duty of the court be¬ 
low, a failure to observe its fundamental duty and in¬ 
stead adoption of an arbitrary course of .conduct de¬ 
signed to punish Appellant, who had called the matter to 
attention, was an abuse of discretion that calls for the 
exercise of the corrective power of the Appellate Court. 

The power of a court of equity to remove or discharge 
receivers is well settled and may be exercised at any 
stage of the litigation. 

Ferry vs. Bank, 15 How. Pr. (N. Y.) 

In rc Colvin, 3 Md. Ch., 300. 

Crawford vs. Ross, 39 Ga., 44. 

At the stage when the Court’s attention was called to 
the matter the status quo was easily restorable at no in¬ 
jury save the cost of the receivers’ bond, for there had 
been no proceedings whatever save their appointment and 
a rule on Appellant. No estoppel had occurred and 
Spaulding had not been misled. 
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When the receivers came into court and claimed to be 
entitled to the $4,000 Mearns admitted he had in hand, 
collected for materials delivered by or through him, the 
receivers were required to show a valid receivership;, and 
the face of the record shows they obtained their receiver¬ 
ship wrongfully. 

Gidday vs. Witherspoon, 35 Mich., 368. 

Adams vs. Hubbard, 30 Mich., 104. 

i 

I 

i 

3. It is true that under some very exceptional condi¬ 
tions and where by no other means can property be pre¬ 
served or rights protected, a receiver may be appointed 
without notice or hearing. This is a power arising in 
equity out of necessity, such as where property is perish¬ 
able, is liable to serious damage if not operated; (Elk 
Fork Co. vs. Foster, 99 Fed., 495), as oil or gas wells, 
and where a failing debtor is actually caught removing 
property and will have departed with his wares if they 
be not safeguarded. But, it is jurisdictional, that in such 
exceptional cases their exceptional character be shown 
by leading and also by proof to the Court, so that the 
Court may act in its best judgment, the “imperious neces¬ 
sity’’ being shown by pleading and proof. In the absence 
of such showing the receivership is invalid and subject 
to collateral attack. In some states, indeed even ip such 
cases the statutes declare that the court shall not have 
such power and in others require indemnifying bonds be 
given. 

In the instant case an examination of the petition 
(rec., p. 16) will disclose an utter vagueness and gener¬ 
ality of allegation, a failure to show any facts pr any 
evidence of necessity or emergency—in short, that; all the 
necessary averments to warrant a receivership without 
notice were wanting. 
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It alleged an ousting of Meams from office in the en¬ 
terprise, the International Sales Corporation, and his re¬ 
fusal to acknowledge himself ousted from control of its 
books, papers, records and finances and his assertion of 
dominion over its books, records, etc. This paragraph 
was abandoned and stricken from the order appointing 
receivers (see brackets, p. 19). 

It then made the general statement, without any facts 
stated, “Petitioner further avers that said Meams is 
about to conceal or make away with said books, records, 
etc.,” and alleged “that said books, records, etc., will be 
in great danger if any advance notice be given Meams.” 
Surely this was no warrant for a receivership without 
notice even in an action between Mearns and his co-de¬ 
fendants, much less warrant for a receivership confined 
to “net profits” alone. The receivership of “books, rec¬ 
ords, etc.,” was abandoned by elimination of this mat¬ 
ter. No fact was alleged of any act done; the allegation 
was mere opinion; the only fact or ultimate fact was re¬ 
fusal to recognize an alleged ouster. 

Burroughs vs. Taxaway Co., 182 Fed., 129-36 : 

“While the Court has the power, under extraor¬ 
dinary conditions, to appoint a permanent re¬ 
ceiver without notice, it behooves the complainant 
when asking the Court to do so, to make a full, 
frank and complete statement of the facts , upon 
which it is asked to exercise this extraordinary 
power. 

“A careful examination of the bill discloses that 
many facts which would undoubtedly have af¬ 
fected, if not controlled, the action of the Court, 
were neither set out nor were they stated to the 
judge at the time of the application.” 
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Examine the record in this case and note the vagueness 
and incompleteness of the petition in this case, theicon- 
cealment from the Court of the facts as to Mearns’ 1 pur¬ 
chase of all interests of his co-defendants, his attorney’s 
efforts to compromise with Spaulding and finally^ the 
crowning fact that Van Fleet was joining with Sullivan 
in adverse proceedings to Van Fleet's client, Mearhs. 

Huff vs. Bidwell, 151 Fed., 563-65: j 

I 

In this case the Circuit Court of Appeals said: “We 
find no facts stated in the bill or shown by the record 
that made it proper to appoint a receiver without notice 
to the Defendants. A court of equity has the poWer to 
make such appointment without notice, but, as hasi been 
often said, such power should never he exercised except 
in a clear case of imperious necessity, when the rights of 
the plaintiff and the relief to which he shows himsejf en¬ 
titled can be secured and protected in no other! way. 
Joseph Dry Goods Co. vs. Hecht, 120 Fed., 760-64. 

See also Ogden et al. vs. Kip et al., 6 Johns Ch. ljll, by 
Chancellor Kent, that such notice is required by the 

f 

“rule of common justice.” | 

In Larsen vs. Winder, 53 Amn. St. Rep., 865, the 
court, after a careful review of the authorities; held 
absolutely void a receivership made without notice |as be¬ 
ing without the judicial power. 

State of Missouri vs. Wear, 33 L. R. A., 341. 

In this case a petition was filed to throw a railroad into 
receivership and, in vacation of the court, an order hav¬ 
ing the effect of placing a receiver in control fot three 
months, was made ex parte without notice. 

The Appellate Court set aside the order, overruled the 
objection that it was not wholly a nullity, that no appeal 
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had been taken from it, that objection to the lack of 
jurisdiction of the court had not been set up, and on an 
application for a writ of prohibition went to the heart of 
the matter and held disobedience of the order was not a 
contempt of court. 

The court said: 

“A court of equity, no less than a court of law, 
may be called back within the boundaries of its 
rightful jurisdiction by process of prohibition. 

“An excessive and unauthorized application of 
judicial force, although a cause otherwise prop¬ 
erly cognizable by the judge in question, may be 
prevented by prohibition. 

“Proceedings need not be so entirely void as 
to warrant a declaration of nullity upon a collat¬ 
eral inquiry in order to justify the use of the 
writ of prohibition. 

No temporary receivership can be rightfully 
set up to last three months without affording first 
a hearing to the party whose possession of prop¬ 
erty is determined by such an order. 

“Want of objection to the lack of jurisdiction 
is not a barrier to a prohibition where the order 
complained of was entered in vacation, ex parte , 
and the defect of jurisdiction appears on the face 
of the papers. 

“The fact that an order disobeyed was beyond 
the jurisdiction of the authority from which it 
emanated may be shown in defense upon proc¬ 
ess for contempt.” 

State vs. District Court, 69 Am. St. Rep. 645. 

This case arose out of the refusal of a bank in which 
had been deposited the proceeds of a sale of goods bv 
receivers to honor the receivers’ check. In answer to a 
contempt rule the bank replied that the court had no 
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jurisdiction and that the money deposited had been at¬ 
tached. Its cashier being adjudged in contempt, an ap¬ 
peal was taken. The Court said: j 

“Here the error of the Court in adjudgingjpe- 
titioner guilty upon the facts alleged was one that 
involved an excess of the Court’s jurisdiction. 
This is apparent from the former decision of .this 
Court that there was no authority of law toj ap¬ 
point a receiver for the corporation at all ifpou 
the showing made. The case is not one where 
there has been a receiver appointed by a coifnpe- 
tent court with jurisdiction over the subject tnat- 
ter and of the parties before it, and where the 
Court’s orders were regular even though er¬ 
roneous, but one where the Court has done, that 
which is a nullity, and where all the order!;, in¬ 
cluding the one appointing a receiver, afid all 
those subsequent thereto, are absolutely void, and 
entirely beyond the jurisdiction of the court that 
made them. Peo. vs. Weighley, 155 Ill.,! 491. 
Such being the state of the case, the order (j>f the 
district court appointing the receiver can be as¬ 
sailed collaterally, and with impunity by anybody, 
Van Fleet on Collateral Attack, Sec. 16. j 

Hunt vs. Amn. Groc. Co., 80 Fed., 70. j 

Facts must be alleged from which facts, it will appear, 
the property will be lost or depleted. 

In French vs. Gifford, 30 Iowa 148-60, the Coyrt af¬ 
firmed this doctrine laid down by Chancellor Wajlworth 
in Verplanck vs. Mer. Ins. Co., 2 Paige 450 and (similar 
exposition by Chancellor Kent in Ogden vs. Kip supra: 

“In every case where the Court is askedj to de¬ 
prive the defendant of the possession of his prop¬ 
erty without a hearing, or an opportunity to op¬ 
pose the application, the particular facts and cir- 
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cumstanccs which render such a summary pro¬ 
ceeding proper should be set forth in the bill or 
petition/’ 

and held where such allegations were wanting the receiv¬ 
ership was an unauthorized one, subject to attack at any 
time. 

It added: “The petition in this case alleges that 
plaintiffs verily believe that if notice of this application 
be given, the books, records and papers of said bank will 
be so falsified or spirited away that they cannot ascer¬ 
tain the said frauds. 

“This allegation does not conform to the rule 
as recognized, which is, that where a receiver is 
appointed without notice, the particular facts and 
circumstances which render such a proceeding 
proper should be set forth in the bill or petition.” 

Compare this with the allegations in the instant case 
and the verification. 

In R. R. Co. vs. Sloan, 31 Ohio St. 15, the Court said 
that where the appeal showed no fraud or insolvency 
charged, nor that property was in danger of removal be¬ 
yond the jurisdiction the appointment of receivers with¬ 
out notice was an unwarranted exercise, of judicial 
power. 

In Benepe Co. vs. Scheidegger, 80 Pac. 1024, the 
Court, under a statute permitting appointment of receiv¬ 
ers without notice in special cases, the statute practically 
being declaratory of the federal rule as shown on the 
subject, held that the complaint or affidavit in such case 
was both pleading and evidence and that it must state 
facts showing the imperious necessity which would af¬ 
ford proof of the necessity and that without “legal evi - 
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dence of the emergency ” such an appointment could not 
be made. 

In Baltimore Skate Co. vs. Randall, 112 Md. 4111, the 
Court said: 

i 

i 

“It is well settled by all the adjudications of 
this court, and by the established equity practice 
in this State, that courts cannot be too cautious 
and careful, in the exercise of a jurisdiction so 
summary in its character, and one which ma^ de¬ 
prive a person of his property without noticO and 
without a hearing. To uphold an ex parte pro¬ 
ceeding of this character, would not only affdrd a 
convenient mode of depriving one of his property 
but would work an injury that would be difficult 
to subsequently repair or remedy/' 

Clark on Receivers, p. 715, says: 

“The following general rules (adopted from 
Blondheim vs. Moore, 11 Md. 365-37, and $aker 
vs. Baker, 10S Md. 269), may be laid down! gov¬ 
erning the appointment by a court of a receiver: 

“First: That the power of appointment! is a 
delicate one, and to be exercised with great cir¬ 
cumspection. 

“Second: That it must appear that the 'party 
moving for a receiver has a title to the property 
or a lien on the property or such an equitable or 
legal interest in the property as the rules and 
usages of equity or the statutes enable a court to 
protect by the extraordinary remedy of the ap¬ 
pointment of a receiver. 

“Third. A court of equity will not appoint a 
receiver on demand of one alleging to hold the 
legal title as against the party in actual possession 
of the real estate with a few exceptions. 

“Fourth. The appointing court must be satis¬ 
fied by affidavit or other suitable evidence that a 


i 
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receiver is necessary to preserve the property or 
in exceptional cases administer the property. 

“Fifth. That there is no case in which the 
court appoints a receiver merely because the 
measure can do not harm and consent of the par¬ 
ties can not confer jurisdiction on the court to 
appoint where without consent it has not the 
power. 

“Sixth. That fraud or immediate danger if 
the intermediate or final possession should not be 
taken by the court must be clearly proved. 

“Seventh. That unless the necessity be of the 
most stringent character, the court will not ap¬ 
point until the defendant is first heard in response 
to the application. 

“The courts of the State of Washington, whose 
statutes are silent as to notice being necessary be¬ 
fore a court may appoint a receiver, have held 
‘that the appointment of a receiver without no¬ 
tice, and without limiting the appointment to a 
day certain fixed by the court, upon which the 
parties adversely affected by the appointment 
could appear and contest the appointment is 
without jurisdiction and void.” (State, ex re-. 
Ridgely vs. Superior Court, S6 Wash. 584-87; 
Cole vs. Price, 22 Wash. 18; State, ex rel. Wash¬ 
ington Match Co. vs. Superior Court, 34 Wash. 
123; Libert vs. Unfried, 47 Wash. 182. 

4. The petitioner for the receiver was a mere general 
creditor whose claim had not been reduced to judgment; 
he claimed to have a contract entitling him to a one- 
fourth share of “net profits” of certain named contracts, 
but the answers and all the pleadings of all the defend¬ 
ants squarely joined issue on this claim and denied that 
Spaulding was other than a mere short-term salaried 
employe. The record therefore shows no facts warrant¬ 
ing a receivership and it is jurisdictional such be shown. 

This was expressly decided in Frederick County Bank 
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vs. Shafer, 87 Md. 54, in which case the Court held there 
was no jurisdiction to appoint a receiver where parties 
were merely general creditors who had not prosecuted 
their claim to judgment and execution nor in any pther 
manner acquired a lien upon the debtor’s property, j 
It is beside the question to say that Spaulding, claim¬ 
ing to have a contract, asked the Court to declare p lien 
in his favor, for his claim was put squarely in issue and 
until a decree found otherwise he was a mere general 
creditor whose so-called lien was “in the air.” j 
He was entitled neither to an order appointing receiv¬ 
ers nor to an order to pay money to receivers. j 
The Maryland decision cited was but an application of 
the principle of law upon which this Court’s doctrine in 
Easter vs. Ralston, 32 App. D. C. 12, and Hall vs. Mc- 
Allaster, 41 App. D. C. 91, hereinafter discussed is 
based. | 

In substance what has been done is to “attach before 
judgment,” at Spaulding’s instance, money Yearns 
claims adversely to Spaulding, and also adversely to the 
co-defendants. ! 

The conditions under which this can be done apd the 
requirements therefor are set forth in much detail!in the 
District Code, Section 445, with the provisions majde for 
protection of the party whose property is attached, in¬ 
cluding bond. With none of these provisions did Spauld¬ 
ing or the receivers comply nor are any of the requisites 
to such an attachment here present. j 

The Court below proceeded apparently under the 
theory the money Meams admits having is a i “trust 
fund” for Spaulding and that it was “conserving” same, 
and that when the “International Sales Corporation” 
consented it was, in law and in equity, Meams’ cbnsent. 

If so, the position taken is unsound. Spaulding is but 
a general creditor claiming under a contract. All de- 
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fendants joined issue on his averment he had a contract 
for a share of profits. Conceding arguendo only (and 
contrary to the fact) that the contracts of the Interna¬ 
tional Sales Corporation had been wound up and debts 
paid and that the money in hanis of Mearns was “net 
profits" before this money in hand could become a 
“trust fund’’ for Spaulding it must be established and 
decreed Spaulding had a contract entitling him to a share 
of net profits. It cannot be “’conserved’’ at his instance 
until it is first decreed after hearing that he was entitled 
to a share of “net profits”—was a partner or quasi part¬ 
ner. 

Ligare vs. Peacock, 109 Ill. 94: 

Upon a bill for an account of partnership dealings, 
testimony as to the state of the account should not be 
taken until it has been determined that the parties are, 
in equity, required to account, and the case comes before 
the master. 

Ency. PI. and Pr., Vol. 15, p. 109S: 

Issues formed upon matters in bar of the relief sought, 
such as a denial of the fact of the plaintiff’s partnership, 
should be determined before ordering an accounting or 
referring the cause. 

Armstrong vs. Crocker, 10 Gray (Mass.), 269. 

Salter vs. Ham, 31 N. Y. 321. 

Collyer vs. Collyer, 3S Pa. St., 257. 

Christy’s Appeal, 92 Pa., St., 157. 

Askew vs. Poyas, 2 Desaus (S. C.), 145. 

Drew vs. Drew, 2 Ves. & B., 159. 

Nims vs. Nims, 20 Fla., 204. 
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There must be first a decree upon hearing establishing 
the right to some relief—Douglass vs. Caldwell, 64 N. 
C., 3373. | 

Nor could the "consent” of the International Sales 
Corporation accomplish for the receivers or Spaullding 
what they could not obtain without such consent. j The 
receivership was a receivership of Spaulding’s share of 
profits only (p. 10). Until Spaulding establishes by de¬ 
cree his alleged profit-sharing contract he has no rights, 
and if he has none no “consent” can give him any. More¬ 
over, the proceedings herein set forth show the collusion 
existing, as against Meams, on the part of all the others. 

If the International Sales Corporation has any right 
to or claim against Meams or the money in his Ijiands 
it should bring its own proceeding to that end, in which 
proceedings the Court would have a proper suit to ascer¬ 
tain and decree justice. The record shows Meams 
claims adversely to all the other individual defendants 
who, with him, make up the enterprise; that he denies 
its corporate character and claims compliance by him 
with a valid agreement of sale by them of all their inter¬ 
est in the matter. Also that the money he holds is liable 
for office rent and expenses he incurred for the enterprise 
and liabilities he incurred for it. 

Likewise, no justification can be found for the order 
in the stipulation in the cause. The proceeding more¬ 
over was not one to enforce the stipulation. Spaulding 
in his petition averred the International Sales Corpora¬ 
tion was a private enterprise and that the individuals 
were personally liable. He has never changed from 
that allegation. Spaulding knew as much as any one 
else as to whether it was a corporation for it was while 
an employe there he claimed to have made his profit- 
sharing agreement and his petition alleged the enterprise 


i 
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(p. 5) “is without any capital (if without any capital it 
could not be a Delaware corporation) or assets, and the 
profits which are to be derived from the aforesaid con¬ 
tracts will be distributed and lost to the Plaintiff unless 
a remedy is afforded by this Honorable Court.” The 
stipulation shows on its face that its sole purpose was 
to prevent this enterprise, without capital, distributing 
its profits pending determination of Spaulding’s claim. 
There is no claim any .profits ever have been distributed. 
The very basic assumption of the order so far as Meams 
is concerned is that he has in his hands the full amount 
of Spaulding’s share of any possible profits and the rec¬ 
ord is wholly wanting in allegation of insolvency or se¬ 
cretion of assets. 

The record shows these two facts which prevent a 
“consent” of the International Sales Corporation acting 
as concluding Mearns as to the monies in his hands. 

1. That it is stated in the “consent” and also by 
Mearns that the debts are unpaid and the assets not all 
collected and until such there can be no “net profits” and 
no distribution and that none has been made. 

2. That Mearns is holding the moneys he has to meet 
promissory notes he gave and personal obligations he in¬ 
curred for materials sold the enterprise through him and 
that he claims to be entitled to the entire net profits if 
any by virtue of having bought out all rights of all the 
other individuals to it, whether it be a partnership or a 
corporation. As early as Dec. 6. 191S, he answered (p. 
27) that the enterprise was conducted as though they 
were copartners and on March 7, 1919, before any order 
to pay was made he made the specific answer (p. 43) 
never denied of facts showing the enterprise was not 
and could not be a corporation. In no possible manner, 
therefore, was any injury done Spaulding, who has in no 
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way abated or jeopardized his claim of individual lia¬ 
bility. 

The short answer originally signed by Mearns was di¬ 
rected solely to the gist of Spaulding’s suit, vizj, net 
profits, and was signed by Mearns last and on advifce of 
the receiver and attorney, Van Fleet. 

The very first petition filed by the receivers against 
Mearns on Nov. 20, 1918 (p. 20) shows that Mearng had 
written them on August 21, 1918, (p. 21) that the de¬ 
fendants were Sands, Cahill and himself and that tlje so- 
called corporation was “the association known as the 
International Sales Corporation.” 

5. It is the settled law of this jurisdiction that before 
discovery or accounting can be required or ordered, 
where issue is joined on the existence of a relation en¬ 
titling a plaintiff to a discovery or accounting, that!there 
must be first a decree establishing the trust or partner¬ 
ship relation, Easter vs. Ralston and Hall vs. McAllas- 
ter supra. The record discloses such an issue squarely 
raised at the outset and consistently maintained. | The 
Court, having no power to order discovery or account¬ 
ing, was without power, over objection squarely j-aised 
and maintained, to force or attempt to force one and to 
declare the result of one. This matter has been gone into 
under Point 4 and all there said is reiterated. A j claim 
of a contract cannot raise such a right nor can a row 
within an enterprise raise such a right in a plajintiff. 
There was no allegation of insolvency, absconding or 

secretion of assets to require moueys to be takeii from 
Mearns. An injunction would have prevented IVjeams 
using the money. But it teas not sought because it would 
have required a bond to be given to protect Mearns if 
wrongfully obtained. 
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6. The word “net profits” as matter of business and 
of common sense means the residue after payment of 
debts. The record in this case discloses that Spaulding’s 
whole claim is to a share of “net profits” of certain 
named contracts; that as to all these named contracts 
and each of them the situation is that not one has been 
completed and wound up (the immaterial McConway- 
Torley purely commission .contract excluded); that 
there has not been collected the monies due the enter¬ 
prise and that if not collected there will be losses and not 
profits, and that on each contract there are unascertained 
and undetermined debts remaining to be paid. The an¬ 
swer of the International Sales Corporation, made by 
the same Huttel who acted as accountant for the receiv¬ 
ers, shows that while drafted to go as far as possible 
in the interest of appellee it refrained from making the 
direct statement that the “net. profits” were so much or 
that any or all of the contracts had been liquidated. It 
limited and qualified the statement as to the calculations 
made by saying (p. 54) “said profits being contingent” 
upon collection of all monies outstanding from Meams 
or the shipbuilders and admitted Meams claimed 
amounts due him were unpaid that, if allowed, would 
reduce the so-called profit statement—in other words, 
that the profit statement of $15,513.IS could be accurate 
only if the enterprise refused to pay the office expenses, 
salaries and overhead items incurred by Meams while 
acting as its head and also refused to pay for materials 
Meams had ordered and had delivered, while Meams’ 
answer asserted the enterprise was still unliquidated, 
was not a stock or corporate enterprise but a partnership 
whose members were liable to him individually. 

It is submitted it would be a farce to declare on such 
a showing that any specific sum was “net profits” or to 
attempt in this limited action to pass upon rights of any 
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of the parties at the stage at which the order complained 
of was entered. Also it ignored the “advances” Spauld¬ 
ing on the theory of the bill had been paid by Mearns on 
the alleged net profit-sharing greement. I 

7. The error of the Court is the more apparent in the 
light of the disclosure made by Mearns as to the purpose 
to which he had devoted the money admitted by him to 
be retained by him. His answer set forth the mpde by 
which monies were obtained for materials privately 
bougth by the enterprise and then delivered to quasi gov¬ 
ernment shipbuilders. Mearns as shown by the answer 
(p. 2) had acquaintance and credit with iron anjd steel 
and other manufacturers and did the buying and man¬ 
aging, Cahill & Sands in a small way helping to finance 
his expenses (p. 43). No stock was issued and no money 
paid into the treasury for shares (p. 43), all to Spauld¬ 
ing’s knowledge. The manufacturers delivered their ma¬ 
terials to Mearns and took his personal obligation there¬ 
for, he assuming personal liability (p. 49), in fine in¬ 
stance unsettled at the time of the Court’s orcler, his 
promissory note for $10,677 for materials delivered be¬ 
ing held by the Galvanized Products Co. After delivery 
of materials to shipbuilders the materials were paid for 
indirectly by the shipbuilders but really by the U. S. 
Shipping Board who financed the ships. Like all gov¬ 
ernment institutions it required deliveries and receipts in 
advance. Mearns supplied the materials and sought his 
money. One of the shipbuilders was a corporation 
whose president was Sands (p. 48), Huttel being, his em¬ 
ploye. Sands & Cahill were both officers in a bank and 
when Mearns sought his pay for materials delivered Ca¬ 
hill persuaded him, contrary to good private business 
methods, to receipt in advance and turn it over tp Sands. 
Sands collected from the Shipping Board but , did not 
promptly pay over to Mearns. The latter found out 
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Sands was using the money of the enterprise, and on 
complaint that he was out both materials and money and 
personally liable for the materials, finally was told to give 
his draft for $30,000 of materials to the manufacturer 
and did so. Sands’ bank held up the draft for several 
weeks (p. 48) to the injury, unjustly, of Mearns’ credit. 
Later a somewhat similar untoward incident happened 
with Cahill. Huttel gave Mearns a fake bank pass book 
in the Sands matter. 

Mearns demanded Sands be eliminated and Sands 
agreed and later Mearns agreed on a purchase of the in¬ 
terests of both Sands and Cahill, with $500 for all rights 
or services to be paid Swindell & Dow, lawyers, having 
nominal interests only and really attorneys for Sands 
and Cahill. Having had the foregoing experiences and 
having the aforesaid note and other obligations outstand¬ 
ing, Mearns naturally protected himself by retaining his 
hold on any cash coming into his hands. There is no 
denial of his sworn answer that he is holding the money 
in his hands and which he is ordered to turn over by the 
order appealed from to meet much larger personal obli¬ 
gations of his outstanding. It is submitted the Court 
below erred in directing diversion of this fund to receiv¬ 
ers appointed to protect Spaulding, a contract creditor 
whose rights all dispute. If the monies be charged with 
any trust or lien it is a trust or lien for persons not par¬ 
ties to the Spaulding suit, namely, the manufacturers 
and Mearns for his personal outlays for office rent, travel 
and other items. 

The Motive for the Receivership. 

I 

Having bought out Sands and Cahill for what they 
had invested, about $2,000, and $500 to Swindell & 
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Dow, Appellant prepared to carry out the rest of the 
agreement that would have made him sole owner of the 
enterprise, partnership or corporate, namely, release of 
the other four from the Spaulding suit or claim. Van 
Fleet being an office subordinate of Swindell & Do\^, and 
Spaulding being a non-resident, Mearns employed a! law¬ 
yer in Spaulding’s home town to settle with Spaulding. 
The latter referred the lawyer to his attorneys in his 
suit and the lawyer came here to adjust with them. They 
refused to discuss the matter with the lawyer on t$e al¬ 
leged ground Van Fleet was Mearns’ attorney. Mearns 
endeavored through Cahill to permit the negotiations to 
proceed. It is apparent that if it be true the enterprise 
is sure to yield net profits, then Mearns was sure to profit 
by purchase of his associates’ interests. He could pay 
Spaulding a full fourth and if the profits be $15,000 
clear, $7,500 after paying the four others. The date 
Mearns’ Chester, Pa., lawyer came here is documen¬ 
tarily fixed as June 20, 1918. June 21 the lawyer Mc- 
Dade wrote Mearns (p. 77), who at once sought, as 
stated, through Cahill, to arrange for negotiations to 
proceed. 

On June 24 followed the so-called ouster of Mearns 
from the enterprise (p. 69), and on June 25 the receiver¬ 
ship obtained as set forth. 

These proceedings dispensed with performance by 

Mearns, Loud vs. Pomona Land Co., 153 U. S. 564. 

# 

It is submitted under such circumstances an order that 
Mearns pay over moneys to be held by such receivers is 
unjust, that he would be within his rights in paying it 
over to those holding his personal obligations, the iron 
manufacturers, and that this Crout should reverse the 
order and admonish all parties that if they be in dispute 
they should bring appropriate proceedings to enable full 
and complete justice to be done to all. 
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The Contempt Case. 

If the order to pay to the receivers be, as we submit 
it was, erroneous for the reasons heretofore set forth, 
Appellant cannot be held in contempt for refusing to 
pay. In any aspect of the matter the receivers should 
not be enabled to profit by their own wrong, whenever 
and however judicial attention be directed thereto. 

It is admitted the Court in proper cases has power to 
punish for contempt. In a case, however, where the 
moving party has not reduced his claim to judgment, 
has not been adjudged to hold a trust or partnership re¬ 
lation to property, but is a mere contract claimant, it is 
submitted that in the District of Columbia the courts 
are without power to adjudge a party in contempt for 
not paying money over to be held for the movant’s pos¬ 
sible benefit. It is idle to contend the money is a trust 
fund or that the order is to conserve a trust fund, for 
that is to assume an existence that remains undetermined 
and is the gist of the case. It is equally idle to say the 
International Sales Corporation consents, for it is not 
the moving party and the record discloses it cannot con¬ 
sent away Mearns’ rights and the dispute between its 
controllers and Mearns. 

Section 113 of the Code provides that where a decree 
only directs payment of money no defendants shall be 
imprisoned except in cases especially provided for—ali¬ 
mony cases—and the section limits power with respect 
to requiring delivery of property in possession to cases 
where there has been a decree entered. The instant case 
has not reached such a stage and it is believed by appel¬ 
lant never will. Until it does cases such as Hartman vs. 
Masters, where there has been a final decree finding one 
party holding other’s property as trustee have no appli- 
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cation. An examination of Section 113 will disclose that 
the legislature has limited the power of enforcemeni of 
delivery or sequestration of money or property to those 
cases in which the right thereto has been first adjudicated 
and no case can be found it is believed where a court ihas 
held its inherent power of conservation could precede a 
final decree against a defendant not shown to be insolv¬ 
ent, absconding or fraudulently conveying. 

But, if all else had been proper.the contempt pro¬ 
ceedings would be invalid by reason of the unlawful and 
improper nature of the proceedings following such oijder. 

The power is a drastic one and is required to be exer¬ 
cised in strict accordance with law and without! en- 

I 

croachment on the rights, appellate or other, giveia by 
law or judicial rules or practice to the accused. It is in 
the nature of a quasi criminal proceeding. i 

Under the rules of the Court appellant was entitled 
of right to a limited time after the order to pay'was 
made within which he might move for a rehearing, to 
vacate or modify the order or to appeal therefrom! and 
to stay further proceedings by furnishing a supersedeas 
bond. Pending the lapse of this period the hand o£ the 
Court was stayed from adjudging Meams in contejmpt. 

The right to file a supersedeas bond within 20 (days 
possibly, assuming the validity of all that went before, 
did no prevent the receivers, at their own risk, anp lia¬ 
bility to suit on their bond, to issue out of the Cljerk’s 
office a writ of execution for the purpose of taking ap¬ 
pellant’s property, Morrison vs. Byrne, 25 App. D. C. 
72. | 

But, such proceeding would not have been one by the 
Court itself, in violation of its own rules. It wouldthave 
been a mere ministerial act by the Clerk of the Court 
performed at the instance of the appellee. If on appeal 
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the order of the Court was reversed it would fol¬ 
low necessarily that there had been a wrongful levy and 
the party making the execution would be liable in dam¬ 
ages., for having undertaken to execute in advance of 
porceedings subsequent to judgment. 

But, while the party by virtue of Section 1074 of the 
Code may execute his judgment through the ministerial 
processes of the Court pending lapse of the time for fil¬ 
ing a supercedcas bond or moving for rehearing or mod¬ 
ification of a judgment or decree, it is submitted that the 
Court, as a judicial act, could not violate the rules it had 
laid down and hold in contempt one who was availing 
himself- of the rules laid down by the Court itself. 

The Court cannot suspend its own rules. Those rules 
are the law for the Court as well as the parties. Having 
the right to move for rehearing, to modify the decree and 
to suspend its operations by supersedeas the Court it is 
submitted could not, as it did, hold appellant in contempt 
on March 24 under an order passed March 7th. 

If it had no such right then the contempt order neces¬ 
sarily is void. It must be judged as of the date of the 
order and cannot be helped out by the fact that later the 
appellant did not furnish a supersedeas bond. Appellant 
called the attention of the Court to his rights in the mat¬ 
ter of filing a supersedeas bond (p. 109) before he could 
be adjudged in contempt and duly objected and excepted 
(p. 110) to any order holding him in contempt prior to 
the lapse of the 20 days allowed him within which to file 
such a bond, having previously furthermore given official 
-notice of his intention to file a supersedeas bond (p. 
106). The Court nevertheless passed its order adjudg¬ 
ing appellant in contempt of Court in advance of the 
time allowed him by its own rules within which to file a 
bond, announcing that unless appellant that day and 
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hour (p. 110), March 24, filed the bond he was not (re¬ 
quired to file until April he would, as he did, adjudge 
him in contempt. ! 

In so adjudging appellant in contempt at that time (the 
Court below violated its own rules, deprived appellant 
of a substantial right and privilege adopted for his pro¬ 
tection and its order, conceding it had jurisdiction! of 
person and subject matter, was in excess of its powers, 
was contrary to usual and customary procedure and was 
and is void, a mere nullity. 

Ex. p. Rowland, 104 U. S. 604. 

Ex. p. Fisk, 113 U. S. 713. j 

Ex. p. Lange, 18 Wall 163. ! 

I 

, | 

The very effect of adjudging him in contempt wajs to 

embarrass and frustrate the giving of the supersedeas 
bond. 

The Court equally erred for the same reason in Hold¬ 
ing, over objection and exception (p. 108), that tht fil¬ 
ing, seasonably and within the rules of the motions for 
rehearing (p. 60), and to vacate or modify (p. 58!) its 
decree and in summarily overruling those motions, i The 
last motion among other things sought to strike out the 
forthwith character of the order of March 7 directing 
payment and instead to suspend payment pending the 
period allowed for filing a supersedeas bond and its dis¬ 
allowance but evidences the arbitrary nature of the ac¬ 
tions of the trial Court following its order of March 7 
and the coercion attempted against the appellant.! Its 
allowance would have been strictly within the sugges¬ 
tions made by this Court at the conclusion of its opin¬ 
ion in Morrison vs. Byrne supra, have injured n<j> one 
and have saved the Court a violation of its own super¬ 
sedeas rule. j 

( 

I 

i 

i 

! 
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An examination of the record likewise will disclose 
that the Court erred, over objection and exception, in re¬ 
fusing to permit Appellant to place on the stand (p. 109) 
Huttel and Dow and Swindell and prove by them and the 
records they kept that the answer filed by the Interna¬ 
tional Sales Corporation, so called, was an evasive an¬ 
swer, was not intended to be and was not a statement of 
“net profits” but merely a statement of contingent or 
apparent profits dependent on collection to the last dol¬ 
lar of what was claimed to be due and non-payment of 
every debt not absolutely admitted to be due—excluding 
even office rent and overhead expenses concededly in¬ 
curred and necessary to be incurred for the benefit of the 
enterprise. The Appellant before adjudged in contempt 
for failing to pay a sum as one-fourth of profits should 
have been allowed to prove there were no such amount of 
profits before being committed to jail. 

Equally erroneous was the Court in refusing even to 
hear the motion to revoke the receivership prior to com¬ 
mitment of Appellant for contempt of court (pp. 79 109) 
and in later dismissing the petition to revoke for “laches'* 
when the record showed no laches, showed affirmatively 
the Court's attention had been directed to the matter 
prior to any order whatsoever in the cause,—even the 
order discharging the first rule against x\ppellant—and 
showed that the appointment of the receivers who were 
the moving parties, and one of them attorney for Spauld¬ 
ing was involved, no injury to or change of position of 
the parties having occurred. 

It is also submitted that the Court erred in requiring, 
over objection and exception (p. 106) that answer be 
made on March 14 to the contempt rule issued March 12. 
The rule requires two days' notice and requires parties 
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to respond at 10 a. m. of the day named therein. Of Jate 

i 

a practice has grown up, contrary to the former practice, 
of holding that the rule does not mean two “clear” days 
and hence of holding that a rule served, as was this rule, 
in the afternoon of March 12 must be answered 1 on 
March 14. It is submitted that in this case it is the duty 
of this court to end this construction below, to declare 
that fictions cannot be resorted to in order to advantage 
litigants seeking to prevent fair opportunity being j af¬ 
forded opponents to prepare their defense, and thpt a 
party is not required to answer on the second day a jrule 
under the duress of being adjudged, by default, in Con¬ 
tempt of court. 

The rule being invalid as issued, calendared and called 
up, it is submitted the order of contempt based thdrein 
should be reversed as an abuse of discretion and an un¬ 
just interference with the inherent, normal right to lib¬ 
erty of person. 

The rule to show cause not being properly issued; and 
made returnable on the 14th, it is submitted Appellant 
was of right entitled on the 19th to file an additional an¬ 
swer to the answer hastily prepared and filed under 
duress on the 14th, and that to hold otherwise was drror 
(Assignments of Error, 5 and 6, p. 102). 

In conclusion Appellant asks reversals of the orders in 
both appeals with costs. 

Respectfully submitted, 

Chas. H. Merillat, 
Attorney for Appellant. 
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iht % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1919. 


Nos. 3275 and 3276. 


WILLIAM A. MEARNS, APPELLANT, 


GEORGE E. SULLIVAN, RECEIVER-APPELLEE. 


BRIEF FOR APPELLEE. 


The statement of the case embodied in appellant’s 
brief is so confused and misleading, and entirely omits 
all reference to certain vital facts shown by the record, 
that appellee is compelled to embody herein a brief 
and fair statement of the case. 

Statement of Case in No. 3275. 

One single order is the subject of this appeal, namely, 
an interlocutory order of March 7, 1919 (Rec., p. 55, No. 
3276), requiring Meams to forthwith turn over to 
receivers in the cause for conservation 'pendente lite a 
certain fund of §3,878.30 concerned in the cause. (Note: 
Appellant’s suggestion that said order ought to be de¬ 
clared erroneous because, on March 18, 1919, eleven 
days after it mas entered, appellant filed a petition seeking 
revocation of the original receivership order of June 25, 
1918, involves an attempt to test the correctness of t>he 
order of March 7, 1919, otherwise than by the record 
before the court when said order was entered. Said 
belated petition to revoke the receivership was itself 
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dismissed on April 11, 1919, and no appeal therefrom, 
general or special, has been perfected and brought to 
this court, but a formal appeal was merely noted and 
then abandoned by failure to perfect.) 

The record facts when the order of March 7, 1919, 
was made may be stated chronologically as follows: 

December 11, 1917. Bill filed to enforce equitable 
lien upon certain subject-matter held by International 
Sales Corporation, of Washington, D. C., which enter¬ 
prise was alleged to be “without any capital or assets, 
and the profits which are to be derived from the afore¬ 
said contracts will be distributed and lost to the plain¬ 
tiff, unless a remedy is afforded by this Honorable Court” 
(Rec., p. 5, No. 3276). There was a prayer for receiver¬ 
ship “to take over and hold pendente lite plaintiff’s part 
of the profits aforesaid to protect same from being lost 
or dissipated” (Rec., p. 5, No. 3276). 

January 11, 1918. Stipulation filed in cause that 
“during the pendency of this cause and until final 
decree herein, the defendants will keep intact and un¬ 
distributed that part or portion, claimed by the plaintiff, 
of the profits heretofore and hereafter derived from the 
contracts referred to in the bill of complaint herein, 
the same to abide such final decree” (Rec., p. 7, No. 
3276). 

February 6, 1918. Answer of International Sales 
Corporation, of Washington, D. C., filed in cause, which 
recited (among other things): 

(a) “This defendant says that it is a corpora¬ 
tion organized and existing under and by virtue 
of the laws of the State of Delaware and that it 
is doing business in the District of Columbia, 
and the defendant says that it has complied with 
each and all of the provisions and requirements 
of the laws of the said State of Delaware respect*- 
ing its organization and incorporation as a cor¬ 
poration of said state (Rec., p. 8, No. 3276). 
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(b) “Further answering the bill of complaint 
this defendant makes answer to the following 
special interrogatories of the bill as follbws: 

“(5-a) The International Sales Corporation of 
Washington, D. C. ; was organized August 3, 
1917, at Washington, D. C.; those present were 
L. F. Sas$cer and William J. Dow, a majority of 
the incorporators of the said corporation; the 
certificate of incorporation was accepted; a sub¬ 
scription to the capital stock of the incorporation, 
theretofore signed, was presented and filed; by¬ 
laws for the regulation and government of the 
affairs of the corporation were adopted; a repre¬ 
sentative, resident in the State of Delaware, was 
appointed as required by the laws of tjhe State 
of Delaware; a Board of Directors was elected; 
the Board of Directors so elected was authorized 
to issue the capital stock of the corporation to 
the full amount authorized by the certificate of 
incorporation; the Board of Directors chosen, 
consisted of the following: William A. .Mearns, 
Fred S. Swindell, William J. Dow, 

“(5-b) The amount of stock issued was twelve 
hundred shares, being the entire stock issue 
authorized by the certificate of incorporation. 
Said stock was issued to the following persons in 
the following amounts: 

William A. Mearns.,...,....400 shares 

Fred S. SwindelL. ;3 “ 

W. J. Dow._.. 3 “ 

Tucker K. Sands.,..,.,...,........397 “ 

James A. Cahill,,..,... ,..3^7 “ 

“The consideration for each of said shares of 
stock was the sum of one dollar (SI.00); the 
amount paid thereon was the sum of ope dollar 
(SI.00) per share, each stockholder having paid 
the full amount for the shares issued to,' and 
owned by him” (Rec., pp. 13-14, No. 3276). 

Simultaneously therewith an answer was also filed 
by the individual defendants, including Mearns, specifi- 









cally adopting as their own the aforesaid answer of the 
corporation, and each solemnly swearing, before Joseph 
C. Zirkle, Notary Public, D. C.— 

“that we and each of us have read the answer of 
the International Sales Corporation, of Wash¬ 
ington, D. C., to the bill of complaint and to the 
rule to show cause filed in this equity cause and 
know the contents thereof ; that the statements 
made therein as of personal knowledge are true, 
and those made upon information and belief, 
we and each of us believe to be true” (Rec., p. 
15, No. 3276). 

June 25, 1918. Order appointing Mabry C. Van 
Fleet and George E. Sullivan receivers— 

“to take over and hold pendente lite or until 
further order of the court that part or portion 
claimed by the plaintiff, as averred in the bill 
of complaint herein, of the profits heretofore and 
hereafter derived from the certain contracts re¬ 
ferred to in said bill” (Rec., p. 19, No. 3276). 

Said order was entered upon petition of plaintiff, duly 
verified, setting up the fact that Meams was excluding 
the other defendants from the books, records, papers 
and finances of the enterprise, and that the aforesaid 
stipulation of January 11, 1918, was not being carried 
out, and further that said Meams was— 

“about to conceal or make away with said books, 
records, etc., of said enterprise, to the irreparable 
injury of petitioner, and that the immediate 
appointment of a receiver or receivers herein is 
imperative” (Rec., p. 17, No. 3276). 

and further that— 

“the reputation of said Meams, in the com¬ 
munity, for honesty is bad, and that said books, 
records, etc., will be in great danger if any ad¬ 
vance notice is given to said Mearns before the 
appointment and qualification of the receiver or 
receivers” (Rec., p. 17, No. 3276). 


Accompanying said petition was a consent answer by 
all the defendants, excepting Meams, duly verified, and 
distinctly setting forth in the verification that Mearns 
“now holds no office or authority in said enterprise” 
(Itec., p. 18, No. 3276). 

June 25, 1918. On the day of their appointment, the 
receivers furnished to said Meams a certified copy of 
said order of appointment (Rec., pp. 20, 26, No. 3276). 

June 26, 1918. The following day, Meams, together 
with his new counsel, Peyton Gordon, Esq., called upon 
the receivers and stated that Meams “had not more 
than §70 on hand belonging to the corporation” (Rec., 
pp. 20, 36, No. 3276); 

August 27, 1918. On this date, Meams wrote the 
receivers as follows: 

“That since the issuing of the court order in 
this proceeding that all of the records of the 
association known as the International Sales 
Corporation have been out of my possession, 
that I am no longer interested in that concern and 
that all of. the other parties to this suit either 
have access to this memoranda or actually have 
it under their control” (Rec., pp. 21, 37, No. 
3276). j 

November 20, 1918. The receivers, having learned 
that Meams’ statement to them of June 26, 1918, that 
he had not more than $70 on hand belonging to the 
corporation was untrue, filed a petition against him, 
and a mle to show cause was issued, to which Meams 
filed such an insufficient answer that on December 9, 
1918, the court ordered him to file “a precise arid definite 
answer” on or before December 13, 1918 (Re6., p. 29, 
No. 3276). Thereafter, on December 27, 1918; Meams 
filed an answer (Rec., pp. 29-32, No. 3276) definitely 
admitting having in his possession, collected by him 
upon the contracts concerned herein, $2,250, from the 
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Yorke River Shipbuilding Co., and SI,780 from U. S. 
Maritime Corporation, making a total sum on hand of 
$4,040 (in addition to S657.98 from the McConway- 
Torley Co., one-half of which Mearns had already paid 
to the receivers under order of December 9, 1918 (Rec., 
p. 29, No. 3276). Mearns followed this answer by a 
still further supplemental answer (Rec., p. 33, No. 3276) 
in which he claimed that the International Sales Corpo¬ 
ration had, since he relinquished his management 
thereof, collected “some $30,000” of the outstanding 
debts, “whether the said concern be a valid corporation 
or merely a partnership” (Rec., p. 33, No. 3276). 

February 25, 1919. A new and amended petition was 
then filed by the receivers asking for a rule to show 
cause against both Mearns and the International Sales 
Corporation, said amended petition setting up specifi¬ 
cally and in detail total net profits of §15,513.18 (aside 
from the McConway-Torley Co. matter) of which the 
plaintiff’s 25 per cent would be S3,878.30, and that 
Mearns admits having in his possession ?4,C40 which is 
applicable thereto, and further that Mearns has failed 
and refused to account for a balance of §31,531.81 
coming into his hands, and that the International Sales 
Corporation has only S263.75 on hand altogether (Rec., 
pp. 35-41, No. 3276). 

March 7, 1919. The International Sales Corporation 
filed a full answer, and specifically consented to the 
payment by Mearns to the receivers herein, out of the 
aforesaid funds in his hands, 25 per cent of the aforesaid 
§15,513.18, to be held by said receivers “pending the 
final trial of this case” (Rec., p. 54, No. 3276). 

March 7, 1919. Having already admitted holding 
S4,040 belonging to the enterprise (Rec., p. 31, No. 
3276), having also stated in writing to the receivers by 
letter of August 27, 1918, “I am no longer interested in 
that concern” (Rec., pp. 21, 37, No. 3276), and having 


in his sworn answer to the original bill set forth specifi¬ 
cally that due incorporation of the International Sales 
Corporation took place and that the stock was fully 
paid for, including 400 shares to himself (Rec., pp. 13, 
14, 15, No. 3276), Meams, at this stage of the case, 
attempted the following flareback (without lejave of 
court to withdraw his original answer to the bill, and 
also without explanation or excuse): 

“No stock in the International Sales Corpora¬ 
tion at any time during respondent’s connection 
with the enterprise prior to his attempted ousting 
therefrom ever was actually turned over to the 
parties in interest, namely, Messrs. Chhill & 
Sands, and respondent nor was the corporated 
form of organization attempted to be maintained' 
prior to the suit brought by the plaintiff Spauld¬ 
ing but later proceedings were dated back. No 
money ever was paid in to the treasury of the 
corporation for capital or share account, j All of 
this was well-known to said Spaulding w|ho had 
left the Shipping Board as an employee and be-' 
come general manager of the Potomac Ship 
Building Corporation aforesaid. Subsequent to 
the Spaulding suit the defendants Cahill and 
Sands became apprehensive, they haviiig con¬ 
templated only very small personal contributions 
to the enterprise, that they might be held to 
considerable personal responsibility, as partners, 
to the plaintiff Spaulding and thereupon and 
thereafter the defendant Swindell with the aid 
of the defendant Dow, who was associated with 
him in the practice of law, attempted to give the 
similitude of an active corporation to the Inter¬ 
national Sales Corporation” (Rec., p. 43, No. 
3276). 

. 

This last assertion by Meams.that it was well-known 
to plaintiff (Spaulding) that no corporation existed (Rec., 
p. 43, No. 3276), may be compared with his previous 
contrary statements, that it was duly and regularly 
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incorporated, “complied with each and all of the provisions 
and requirements ,” and that “ the plaintiff in all matters 
and things in, around, and about his dealings with this 
defendant and its officers, has dealt with this defendant 
as a corporation ” (See answer of corporation, Rec., p. 
8, No. 3276), in connection with answer of Meams 
accompanying it and expressly adopting it as his answer, 
the answer of Mearns specifically stating that he had 
“read the answer of the International Sales Corporation 
of Washington, D. C.” and “knows the contents thereof” 
and that the statements therein contained “are true” 
(Rec., p. 15, No. 3276). 

In this state of the record, and after full hearing, the 
conservation order of March 7, 1919 (the subject of this 
appeal) was entered. 

Statement of Case in No. 3276. 

One single order is the subject of this appeal, namely, 
an order of March 24, 1919, adjudging Mearns in con¬ 
tempt “by reason of his failure and refusal to comply 
with the conservation order entered herein March 7, 
1919,” and ordering him into custody “until compliance 
by him with said order or until further ordered herein” 
(Rec., pp. 98-99). 

The record upon which this order was entered con¬ 
sisted of petition of receivers filed March 12, 1919, 
setting up Mearns’ failure and refusal to comply with 
the conservation order of March 7, 1919 (Rec., p. 55), 
rule to show cause served on Mearns on March 12, 
1919, and returnable March 14, 1919 (Rec., p. 56), 
answer of Mearns filed March 14, 1919, expressly ad¬ 
mitting that he “did decline to pay the money to the 
receivers” (Rec., p. 57). Mearns’ contention being that 
he could lawfully decline to pay until the lapse of twenty 
days after the order of March 7, 1919, which declination 
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was persisted in by him after his contention was over¬ 
ruled by the court. 

(Note: The hearing upon the foregoing record was 
had on March 21, 1919 (Rec., p. 98), following the con¬ 
clusion of which it was discovered that Mearjns had, 
on March 19, 1919, lodged in the papers in the case an 
“additional answer” (Rec., pp. 80-97) to the rule of 
March 12, 1919, of which “additional answer” ho copy 
was furnished to opposing counsel as required by Law 
Rule 25 of the court below, nor was any leave bf court 
obtained for its filing (Rec., pp. 97-98). Said “additional 
answer” constituted an attack upon the original order 
appointing the receivers, and was lodged in the file 
without mention of it to the court, and in defiance of 
express announcement by the court that no attack upon 
the order appointing the receivers would be entertained 
by way of answer to the rule to show cause of March 12, 
1919, concerning Mearns’ disobedience of the order of 
March 7, 1919, entered after full hearing (Rec., p. 97). 
Accordingly, the court entered an order striding out 
said paper entitled “additional answer,” which order 
is listed as item 39 in appellant’s designation bf record 
(Rec., p. 104). Said paper entitled “additional answer” 
sought to set up that Mearns really had an interest in 
the concern when the receivership order was passed 
notwithstanding his positive assertion to the contrary, 
made by him to the receivers in letter of August 27, 
1918 (two months after the receivership order), and also 
notwithstanding his sworn answer to the original bill 
setting up the corporation as being the party in interest, 
and Mearns further sought to use these latest contra¬ 
dictions advanced by himself as the basis for charging 
the receivers with fraud in not having treated him as a 
real party in interest at the time of the receivership 
order, by giving him advance notice. It is undisputed 
that a certified copy of the receivership order was served 
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upon Mearcis on the very day of its entry (Rec., pp. 20, 
26). It is also undisputed that, so far from representing 
to the court that Mearns consented to the receivership, 
the petition distinctly averred the bad reputation of 
Mearns and that there would be “great danger if any 
advance notice is given to said Mearns before the ap¬ 
pointment and qualification of the receiver or receivers” 
(Rec., p. 17).) 


Argument in No. 3275. 

Point I. Falsus in uno falsus in omnibus. —This 
maxim, as well as the principle of estoppel by record, 
deprives Mearns of all benefit from his latest contra 
dictions, and prevents him from being considered as a 
real party in interest upon this appeal, the International 
Sales Corporation, the real party in interest, having 
consented of record to the conservation order of March 
7, 1919, herein concerned. The Santissima Trinidad, 
7 Wheat., 339; Covenay vs. Conlin, 20 App. Cas. (D. C.), 
316. 

Point II. Subject-matter herein involves an equitable 
lien. —The citation by appellant of Trist vs. Child, 21 
Wall., 441, as being to the contrary, overlooks Barnes 
vs. Alexander, 232 U. S., 117, which expressly repudiated 
the holding in Trist vs. Child, and Barnes vs. Alexander 
has been later followed by this court in Sullivan vs. 
Tobin, 42 App. Cas. (D. C.), 430, 433. 

Point III. Conservation order 'pendente lite to main 
tain status quo is not limited to the stage of the case at 
which the final merits have been determined or conceded.— 
Appellant’s contention in this behalf is without support 
in any authority that has been cited or that exists, and 
is so contrary to established principle that no discussion 
is deemed to be necessary. 
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Point IV. The subject-matter concerned involving an 
equitable lien, which is a matter of unquestionable equitable 
cognizance, and the real party in interest having consented, 
the order of conservation can not be attacked by apy one .— 
This proposition is believed to be self-evident, and 
demonstates the frivolous character of this appeal. 

Argument in No. 3276. 

Point I. Mearns did not have a period of twenty days 
in which he might disobey the “forthwith” conservation 
order of March 7, 1919. —Byrne vs. Morrison, 25 App. 
D. C., 72; Turoff vs. Kahn, 44 Wash. Law Rep., 211. 

Point II. Conservation order of March 7, 1919, being 
a valid one, the order of March 24, 1919, which is a mere 
execution order in usual form, is also necessarily ! valid .— 
As said by the Supreme Court of the United States in 
Gompers vs. Buck Stove & Range Co-., 221 U. S., 418, 
quoting from In Re Nevitt, 116 Fed., 451: 

“He carries the keys of his prison in his own 
pocket; He can end the sentence and discharge 
himself at any moment by doing what 1 he had 
previously refused to do.” 

It involves in no sense imprisonment for debt, be¬ 
cause no mere debt or money generally is concerned, 
but a certain subject-matter derived from j certain 
specified contracts which subject-matter the court has 
by its order proceeded to conserve and appellant resists 
the same. If appellant’s contention were sound, the 
conservation powers of a court of equity to preserve a 
fund, and the status quo concerning it, in a pending case, 
would be generally ineffectual, and the equitable max¬ 
ims “equity acts in personam” and “equity acts speci¬ 
fically” would be valueless. The fund concerned is 
admitted by appellant to be actually in hand (Rec., p. 
40). 



Conclusion. 

1. It is submitted that in No. 3275 the order of March 
7, 1919, should be affirmed, with directions to the court 
below to enter an appropriate order, with execution as 
at law, against the surety upon the supersedeas bond 
filed in this court, September 19, 1919, in accordance 
with the terms of said bond. 

2. It is also submitted that in No. 3276 the order of 
March 24, 1919, should be affirmed. Further enforce¬ 
ment of said order will, however, become unnecessary, 
in view of the supersedeas bond aforesaid which ensures 
compliance with the order of March 7, 1919. 

Respectfully submitted. 

GEORGE E. SULLIVAN, Receiver, 







